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APPELLANT'S BRIEF 
Appeal from the Judgment on Verdict of the Third 
Judicial District Court, Salt Lake County 
The Honorable Leonard H. Russon 
STATEMENT OF JURISDICTION 
Rule 3(a) of the Rules of the Utah Court of Appeals confers 
jurisdiction on this Court to hear this appeal. 
NATURE OF PROCEEDING 
This appeal is from a final order, judgment on verdict and 
jury verdict issued in the Third Judicial District Court of Salt 
Lake County, State of Utah (the Honorable Leonard H. Russon), 
entered on July 14, 1988, after trial, finding that the Defendant 
was not negligent. Appeal is also taken from the Final Order of 
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the Third Judicial District Court of Salt Lake County, State of 
Utah (the Honorable Leonard H. Russon), denying Plaintiff's motion 
for a new trial (Memorandum decision entered September 8, 1989). 
ISSUES PRESENTED FOR REVIEW 
1. Did the Court commit reversible error by refusing to 
qualify Dr. James Howell as an expert on the standard of care for 
the Plaintiff's treatment? 
2. Did the Court commit reversible error by giving Jury 
Instruction #16 over the objection of counsel for the Plaintiff, 
causing the jury to apply a lesser standard of care, and improperly 
relieving the Defendant from liability? 
3. Did the Court commit reversible error by refusing to 
grant Plaintiff's motion for a new trial after Plaintiff objected 
to a number of statements made by counsel for the Defendant in his 
closing argument. Specifically, were the following unsubstantiated 
statements prejudicial to the conduct of a fair trial: 
A. That the minor Plaintiff's failure to attend and 
testify at trial constituted an admission on his part 
that there were no damages suffered. 
B. That the Plaintiff's expert witness Dr. Jack McAnich 
had testified for Plaintiffs in over 20 cases involving 
medical malpractice. 
C. That the exclusion of Dr. James Howell as an expert 
witness was substantive evidence in favor of the 
Defendant's compliance with the proper standard of care. 
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D. That the use of Dr. McAnich's deposition in lieu of 
his appearance amounted to an admission by Dr. McAnich 
that the case was not worthwhile. 
4. Was the jury's verdict of no negligence unreasonable and 
not supported by substantial evidence? 
DETERMINATIVE AUTHORITY 
The principal authority for this appeal is case law, and the 
brief cites to these cases were relevant. However, the 
qualification of expert witnesses is somewhat based on Utah Rule 
of Evidence 702. That Rule is stated in full below: 
Rule 702. Testimony by experts. 
If scientific, technical, or other specialized 
knowledge will assist the trier of fact to 
understand the evidence or to determine a fact 
in issue, a witness qualified as an expert by 
knowledge, skill, experience, training, or 
education, may testify thereto in the form of 
an opinion or otherwise. 
STATEMENT OF THE CASE 
This case is here on appeal from the Third District Court's 
Judgment on a jury verdict finding that the Defendant Dr. Allan P. 
Thoma was not negligent in his failure to diagnose the minor child 
Perry Anton for posterior urethral valves after an extended period 
of treatment and that the Plaintiff should take nothing from the 
Defendant. This suit was instituted by Anthony Anton and Judi 
Anton on behalf of their minor child, Perry Anton, alleging 
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negligent medical treatment by the Defendant, Dr. Allan P. Thomas. 
The Complaint was filed January 18, 1987. 
A four-day trial was held before Judge Leonard H. Russon on 
July 5, 1988 through July 8, 1988. The Plaintiff's case was given 
to the jury, who returned a special verdict answering "no" to the 
question of negligence on behalf of the Defendant, Allan P. Thomas, 
M.D. The Court thereupon entered judgment on the verdict, no cause 
of action, dismissing the claim as to the Defendant, Allan P. 
Thomas, and awarded the Defendant costs. 
Plaintiff thereupon filed a motion for a new trial on grounds 
objecting to the form of the Defendant's closing argument, 
specifically objecting to four (4) statements in the closing 
argument. In addition, the Plaintiff objected to a jury 
instruction given on the standard of care. The Court denied the 
Plaintiff's Motion for a new trial. The Plaintiff filed his notice 
of appeal on August 22, 1988. 
RELIEF SOUGHT ON APPEAL 
Plaintiff seeks reversal of the judgment and judgment in his 
favor as a matter of law, or that failing, a new trial. 
STATEMENT OF THE FACTS 
I, Background of the case 
Perry Anton, the Plaintiff in this case, was born on December 
13, 1976, the second son of Anthony and Judith Anton. The 
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Defendant in the case, Dr. Allan P. Thomas, first saw Perry Anton 
in February of 1977 as his pediatrician. These initial visits were 
routine visits for check-ups and well-visits as well as visits to 
treat stomach aches and rashes. 
After a period of three months, the child's mother began to 
notice that he was often sick with unusual fevers and respiratory 
problems. These fevers were marked by afternoon high fevers of 105 
degrees. The mother would bring the child in to Dr. Thomas, who 
could not or did not explain the cause of these fevers. The 
respiratory problems evidenced themselves by drastic breathing 
problems and the croup, for which he was hospitalized three times. 
Transcript vol. 2, pps. 5-7. 
The mother also noticed that the child was apparently not 
growing at a normal rate and that he had no appetite. Dr. Thomas 
was informed of this, but made no explanation to Mrs. Anton for 
this fact. The mother first discussed this fact when the 
Plaintiff was the age of two, and she would mention it once a month 
thereafter. Dr. Thomas did, however, chart the Plaintiff's growth, 
and he reassured the Plaintiff's mother that his growth was normal. 
Transcript vol. 2, pps 7-9. 
In addition, the Plaintiff's mother noted that the Plaintiff 
was continually wetting his diapers, to an unusual degree. 
However, the Plaintiff's mother first mentioned the Plaintiff's 
bed-wetting to Dr. Thomas around the age of three. She also 
noticed that the Plaintiff was having a difficult time in his 
toilet training, including crying because of painful urination. 
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Around the age of 2 and 1/2 years, the Plaintiff's mother noticed 
that the Plaintiff's urination consisted mesrely of a dribble, 
instead of a steady stream. The Plaintiff's urination routine 
included urination every hour, although the Plaintiff would 
frequently be unable to control this and would become wet. The 
mother eventually noticed the Plaintiff was having an extremely 
difficult and painful time urinating, evidenced by kicking his 
heels against the toilet until he heels were bruised. She 
mentioned this to Dr. Thomas around February, 1979, when the 
Plaintiff was between two and three years old. Later the 
Plaintiff's mother noticed that the Plaintiff would cry while 
urinating and pull on his penis. This was mentioned to Dr. Thomas, 
who felt it was simply an infection. Transcript vol.2, pps 11-
16. 
During the period between two and four years of age the 
Plaintiff was put through laborious attempts to toilet train him. 
However, all these attempts failed miserably; he was continually 
wet in spite of all parties' effort. He later went to pre-school, 
where he would also become wet. This meant that he was wet during 
the day time as well as the night. This fact was explained to Dr. 
Thomas, and Dr. Thomas diagnosed this as a behavioral problem and 
prescribed a device that woke the Plaintiff up if he was wetting 
his bed, as well as Tofranil, a medication prescribed to make the 
child sleep less deeply. Transcript vol. 2, pps. 16-24. 
As these problems continued, the mother became more and more 
concerned and specifically asked the Doctor if a test could be run 
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on the child's urological system. The Doctor said that a test 
could be run on the child, but the doctor recommended that it not 
be conducted because it was emotionally and physically upsetting 
to the child. The parents, on their own initiative, eventually 
sought a second opinion from a child urologist, Dr. Richard Lee. 
The first meeting between Dr. Lee and the Antons resiiJ ted in the 
Plaintiff being given urological tests, known as Voiding cystograms 
or "VCU's" and Intravenous pyelograms or "IVP's", and he was 
diagnosed as having post urethral valves - a congenital defect that 
blocks the passage of urine through the ureters, causing urine to 
reflux, or backwash into the b] adder and kidneys. Dr. Lee 
prescribed the use of a catheter to allow for voluntary voiding. 
The proved highly successful in preventing wetting. Finally, in 
1982, surgery was performed uii Perry Anton'is over's ized ureters and 
bladder, and the continued reflux of urine and damage to his 
kidneys has been somewhat halted. Transcript vol. 2, pps. 20-38. 
II. Testimony as to the Proper Standard of Care 
The trial in large part consisted of the testimony of the 
mother of the Plaintiff-Judi Anton, Dr. Thomas, Dr. Lee, and Dr. 
Leone, who currently treats Perry Anton, plus a number of expert 
witnesses. The Defendant called two rebuttal expert witnesses— 
a Dr. Stanley R. Child and a Dr. Grant Walker Snow. The Plaintiff 
attempted to call a Dre James Howell, but the Court refused to 
qualify him as a witness. The Plaintiff was unable to have their 
other expert witness,. Dr. Jack McAnich, appear, and they were 
forced to have his deposition read in open Court to the jury. 
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Testimony as to the proper standard of care came from a number of 
sources. The following section will restate each qualified 
witness's testimony on the proper standard of care: 
Dr. Richard Lee: Dr. Richard Lee, who correctly diagnosed 
post urethral valves within a week, appeared under Subpoena. He 
stated that "frequency of urination is an abnormal historical event 
in any person. It indicates that there may be something wrong but 
where it leads to only the x-rays will tell." It should be noted 
that Dr. Thomas didn't have any x-rays taken. The Doctor also 
stated the "frequency infections" [sic] is a symptom that would 
lead him to run IVP's and VCUfs. In addition, he stated that a 
slow urination stream is of significance in the diagnosis of 
urethral valves. The Doctor also indicated that an important 
difference exists between night-time incontinence and day-time 
incontinence. "A five-year old boy who wets the bed is of little 
concern. Many of them do. If he is wetting during the day, then 
I am interested yes." Transcript vol. 1, pps. 54,75, 78, 92, 101-
102 
Dr. Michael Leone: Dr. Michael Leone, who is currently 
treating Perry Anton, is a board certified pediatrician and 
nephrologist. In addition, he has a particular specialty in the 
kidney diseases of children. He was qualified by the Court as an 
expert in pediatric care. He stated that difficulty in urination, 
abnormal urination patterns, daytime incontinence and nighttime 
incontinence should have caused the Doctor to take steps to insure 
that the urinary tract was structurally normal, these steps to be 
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taken by either the primary doctor or by referral, I le later 
restated the standard of care to be that once irregular urinary 
frequency had been identified and the institution of therapy for 
nighttime incontinence is unsuccessful, a problem has been 
recognized and the structural problems should be investigated. 
This was., of course, not the path taken by Dr. Thomas, whose only 
test over a two year period of frequent visits was to conduct a 
urine analysis after prescribing antibiotics. It is worthwhile to 
point out that Dr. Leone trains resident " roper medical 
standard of care. He was therefore requested by the Plaintiff to 
indicate what the standard is in deciding whether to refer out a 
potential urinary tract pattern. He stated that it is dependent 
upon the individual's training and expertise. However, he stated 
that these non-specific symptoms present in the Plaintiff, over a 
2 and 1/2 year period, indicates some abnormality that requires 
further investigation, Dr. Thomas never made any further 
investigations. Dr. Leone felt that the standard of care was 
breached In this case by the failure to investigate the structure 
of the urinary tract after the large number of complaints were made 
over 2 and 1/2 years. Dr. Leone stated that the complaints he was 
relying upon included those noted in Dr. Thomas' records: urination 
several times during the night; difficulty in urination due to 
pain; night ti l me bed-wetting' and the fact that these problems had 
developed in magnitude since he was under the Doctor's care. 
Transcript vol. 2, pps. 103, 108, 110, 117, 121-122, 123, 124, 125-
126, 
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Dr. Jack McAnich: Dr. Jack McAnich did not appear personally, 
but his deposition was recited by stand-ins. Dr. McAnich is chief 
of the Department of Urology at San Francisco General Hospital, and 
he has been chief since 1977. It was his opinion in this 
deposition that Dr. Thomas should have diagnosed the posterior 
urethral valves when Perry was less than one year of age. He 
referred in particular to the improper growth, being regularly 
brought in with complaints of colic and abdominal problems: "These 
are all indications that an investigation should have been done." 
Dr. McAnich went on to say that this investigation should have 
been based on an IVP or abdominal sonograms (although abdominal 
sonograms were not in use at the time of Dr. Thomas' diagnosis). 
Doctor McAnich pointed out from Dr. Thomas's "scant records" there 
was failure to grow, colic, recurrent fevers, pain while voiding 
and day and nighttime incontinence with no basis to make a 
diagnosis. Dr. McAnich specifically stated that an IVP should have 
been done at six months and that to do otherwise departs from the 
appropriate standard of care. Dr. McAnich felt that this diagnosis 
should have occurred at six months regardless of whether bed-
wetting was reported by the mother. In addition, Dr. McAnich 
stated that a serum creatinine should have been done at three 
months because of the recurrent complaints of abdominal colic. Dr. 
McAnich also indicated the general practice of ruling out physical 
abnormalities before labeling a problem a psychological 
abnormality. Dr. McAnich stated that early diagnosis is important 
in order to have the kidneys and ureters to revert back to normal. 
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In this case, a four-year period of incontinency occurred. Dr. 
McAnich therefore concluded that the damage was irreversible when 
Dr. Lee final, .1 y saw the Plaintiff and correctly di agriosed post 
urethral valves. Transcript vol. 3, pps 1, 4, 30, 53, 54, 57, 59, 
61, 62, 66, 69, 76, 82-83. 
Dr. James Howell: Dr. James Howell was to be used by the 
Plaintiff as an expert witness; however, the Court refused to 
qualify him as an expert witness. 
Dr. Stanley Child: Dr. Stanley Child was called as an expert 
witness by the defense. Dr. Child is a board certified 
pediatrician of 35 years. His testimony was simply that Dr. Thomas 
did not violate the standard of care in failing to diagnosis 
posterior urethral valves. His principal basis for stating this 
was that post urethral va Ives is a very rare cond ition. He also 
regards complaints of colic, "cries with penis", frequent 
urination, fevers, and earaches as nothing other than normal 
childhood probl ems However, durii lg cross-examii lation the doctor 
admitted that enuresis, unexplained fevers, pain while voiding, and 
colic combined would cause him concern: "Yes, they would make me 
wonder about a renal probl em providing the mother, you know
 f 
volunteered the information the child was having these symptoms and 
complaints." The Doctor next admitted that he would investigate 
by usi ng an I V P . The defense witness, Dr. Ch i 1 d, admitted in 
addition that the doctor's notes were "unfortunately brief". Dr. 
Child also admitted that delayed diagnosis of post urethral valves 
creates problems. It abates the reflux and reduces the chances of 
11 
hydronephrosis. Dr. Child has known the Defendant as a fellow 
pediatrician in the hospitals in which he worked for many years. 
Transcript vol. 4, pps 35-36, 43, 40-41, 45, 62-63, 63-64, 68, 72, 
73. 
Dr. Walter Snow: Dr. Walter Snow is a 36-year-old pediatric 
urologist. He is board certified and is on the faculty of the 
University of Utah Department of Urology and Pediatrics. He stated 
that posterior urethral valves is indicated by palpable abdominal 
masses and failure to thrive. He further indicates that the 
appropriate test is to use a urinalysis. However, this doctor was 
not examined by the defense about Plaintiff's specific medical 
records, and the Plaintiff was not allowed to cross-examine the 
witness as to Perry Anton's medical records. Yet, on cross-
examination the Doctor admitted that an article used by Dr. Snow 
in his chapter in a urological test showed that "posterior urethral 
valve represents the most common cause of bladder outlet 
obstruction in children." In addition, the article stated that 
this condition is diagnosed by "abnormal messes, infection, or 
voiding difficulties. " Dr. Snow went on to agree with the 
article's statement "naturally, valves should be suspected in a 
sickly boy with sepsis and/or urinary tract infection." The Doctor 
also admitted that in later clinical stages the signs of post 
urethral valves include urinary infections, failure to thrive, day-
time wetting, straining, a weak voiding stream, signs of renal 
failure or flank mass detected on a physical exam. Dr. Snow also 
admitted that complete recovery of renal function is not expected 
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from a high number of infants. However, if the condition is caught 
early enough, removal of the valves will prevent the standard 
problems that occur ,1 ater. Transcript vol. 4, pps. 77^73, 81, 110, 
111, 143, 112, 129, 129, 133, 135. 
Dr. Allan Thomas; Dr. Allan Thomas, the Defendant, was called 
first by the Plaintiff. In the Plaintiff's direct examination of 
Dr. Thomas, he admitted that the symptoms of older children with 
post urethral valves are daytime wetting, painful urination, and 
inability to control the urine. Dr. Thomas also admitted that 
undetected urethral valves obstruction gets worse as time goes on. 
However, Dr. Thomas believed that the only renal symptom he had 
with Perry Anton was nighttime bed-wetting, even though his scant 
records showed frequent urination, painful urination, frequent 
fevers, "cries with penis," The Doctor also stated during cross-
examination by his attorney that if he had a "suspicion" the child 
had daytime incontinence, he would have ordered an IVP of Perry's 
urii lary tract. Later, 01 1 redirect exam I nati 01 1, he admitted that 
during his deposition he was told by Plaintiff's mother that Perry 
had daytime incontinence. Transcript vol. 3-4. 
SUMMARY OF THE STANDARD OF CARE 
The six doctors who were permitted to testify surprisingly 
agreed, after some effort, on the signs present in determining the 
condition of posterior urethral valves. All six. would agree that 
these ten signs may be present: (1) day-time incontinence; (2) 
unexplained fevers; (3) pain while voiding; (4) frequent urination; 
(5) colic or abdominal problems; (6) failure to thrive; (7) Urinary 
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infections; (8) abdominal flank masses; (9) enuresis; and (10) 
weak urine. 
In addition, the defense's expert witnesses admitted that 
these symptoms in concert would cause concern and should be 
followed by an IVP. It should be noted that only Dr. Child, a 
colleague of Dr. Thomas, offered an opinion on the standard of 
care, and he only gave a blank endorsement of Dr. Thomas. He did 
not give his basis for believing this other than to say it was a 
rare condition and that these symptoms are common in children. 
However, he changed his position on cross-examination when it was 
pointed out that these symptoms were combined, he would investigate 
further. Furthermore, the other defense witness was purposely 
restricted from giving an opinion on the standard of care by the 
very people that called him. However, this witness admitted during 
cross-examination posterior urethral valves represents the most 
common cause of bladder outlet obstruction in children. Finally, 
Dr. Thomas himself, the Defendant, freely stated that if he had 
suspected daytime incontinence he would have ordered on IVP. The 
doctor then admitted during his deposition to being told of daytime 
incontinence. 
These facts are further exacerbated by the circumstances of 
the treatment: four years of constant visits by the mother 
complaining of fevers, crying with his penis, colic, frequent 
urination, and inability to control his urine. These "symptoms" 
were a part of the Anton family's daily routine; whether she told 
the doctor of these daily strains over her 51 visits is an 
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interesting question. In the end, it was the mother who suspected 
a urological problem and independently sought out a referral after 
Dr. Thomas rejected her suggestion of further tests. Thus, an 
untrained mother has the skill to decide to investigate further but 
a trained, successful pediatrician of 33 years doesn't have that 
ability. Because of this Perry Anton has hypertension and 
permanent damages to his kidney and the possibility of further 
complications and damages :i .n the future. 
Ill, The Refusal to Qualify Dr. James Howell as an Expert 
On the second day of trial, the Plaintiff called Dr. James 
Howell as an expert witness of the standard ot care for referring 
patients to specialists. Dr. Howell is the medical director of the 
Wyoming State Training School in Lander, Wyoming. This is a school 
for the mentally retarded. As his qualifications are critical 
to this appeal, the Plaintiff shall put them in detail. Dr. Howell 
was caJ led to gi ve testimony as to the proper standard of care that 
a physician should apply to the question of whether to refer a 
patient to another doctor. 
Dr. Howell attended the Un iversity of Utah, College of 
Medicine from 1979 until 1983. The doctor took number of 
electives in pediatrics and he spent three months in pediatrics at 
Primary Ch i 1 dren s Medical Center during h :i s i nternshi p. Dr. 
Howell supervises three other physicians as well as providing 
general medical care to the residents of the institution. The 
residents of the 1 ,nsti tiiti on i nc] ude 25% i n t:l le pediatric age 
group; 20 to 25% in the geriatric age group. The institution is 
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located in Lander, Wyoming with a population of approximately 
10,000 to 12,000. However, the town has an unusually large medical 
population. All specialists are present, which permits the 
institution to refer patients to specialists in town. 
In addition, Dr. Howell has frequent contact with 
pediatricians and urologists in Utah to whom he must make 
referrals. Dr. Howell also frequently attends medical education 
activities and seminars in Utah. In addition, physicians 
frequently come to Utah to have discussion on the medical treatment 
in Utah compared to Lander. Dr. Howell also has continual, 
everyday contact with specialists in Wyoming and in Utah to whom 
he does referrals and has done referrals to in the past. Dr. 
Howell also testified that the institution has as many as a dozen 
urinary tract problems although not any post urethral valve 
problems. 
The court refused to qualify Dr. Howell and counsel for the 
Plaintiff made proffer of his testimony. The doctor would have 
stated that there was not early enough detection of urethral 
problems, and it should have been referred to a urologist. The 
doctor would have reviewed the symptoms from Dr. Thomas' notes and 
stated that a further investigation should have been done. 
Essentially, the doctor would have testified as to the proper 
standard of care for referring patients to urologists. 
The Court thereupon made an extended clarification of its 
ruling. The Court stated that in this case the Defendant is a 
board certified pediatrician. Dr. Howell is described by the Court 
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as a general practitioner. The Court emphasizes the point that he 
has never been involved in a post urethral valves case and that he 
was attending medical school while this was going on. The Court 
felt that to allow Dr. Howell to testify against Dr. Thomas would 
be to permit a general practitioner to testify against any 
specialist. The Court stated that there is no evidence that Dr. 
Howell knew the procedures, routines and special knowledge required 
in this case for pediatrician and even for general practitioners. 
The Court stated: "I think it would be a great error for this Court 
to allow Dr. Howell to give expert testimony in regard to the 
professional care of this pediatrician in this case. Transcript 
vol. 2, 73-102. 
IV. Statements in Defendant's Counsel's Closing Argument 
The Pla i nti f f is objecti rig to a num bee o t statements and 
claims made by counsel during his closing arguments. The Plaintiff 
shall list the statements made that are objectionable. 
I think that opinion comes a whole bunch into 
play when you start to talk about the opinions 
that have been expressed here by the reading 
of the deposition of Dr. McAnich, who is in 
California, who in his deposition says he 
plans to come here, who in his deposition says 
he is nothing but a hired witness, and then he 
doesn't show. 
The responsibility is on the Plaintiff to 
prove that Dr. Thomas flat-out messed up. The 
flat-out violation of the standard of care. 
And how do you know whether he violated the 
standard of care? By expert testimony from 
those who are familiar with the standard of 
the community. 
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Where is Perry? There is no doubt in my mind 
that an eleven and one-half year old kid knows 
the difference between truth and something 
that is not. There is no doubt in my mind 
that an eleven and one-half year kid can come 
into this courtroom and tell you if he has got 
a headache and tell you if he has got problems 
in school. 
Where is he? They had him in here. They put 
him on their lap to start this trial and as 
soon as we got into it, he disappeared and you 
haven't seen him since and neither have I. 
Now, you have got another expert that 
supposedly came in here: Dr. Howell. Dr. 
Howell couldn't tell us a thing. Dr. Howell 
took that stand and Dr. Howell was gone. 
Chuck this one out, thoughs "Belongs to an 
expert witness service nationally. "This was 
in February of 1987, received for the past two 
years 20 to 25 cases to review from Dr. 
Lerner's Expert Witness Service, $500 a day, 
testifies for both sides." Okay. Once it 
should he was objective. "Who do you testify 
for?s "Both sides." Well in response to my 
questions, "I testified for a doctor in Marin 
County." That is both sidesf right." 
Couldn't remember the Doctor's name, couldn't 
remember the doctor's attorney. Couldn't 
remember the other side's attorney. It was a 
doctor in Marin County, who was a neurologist, 
gets 20 to 25 cases in two years from the 
Professional Expert witness service. That, 
ladies and gentlemen, is what most of us in 
the practice of law call "a hired gun." that 
is the way it works, whether he is by his 
deposition or whether he is sitting back 
there. That is the way I call it. 
Transcript vol. 4, pps. 173-194. 
V, The Circumstances of the Giving of Instruction 16 
The court, on its own initiative, prepared Jury Instruction 
16 on the proper standard of care. This instruction states: 
To aid you in finding on the issue* whether the Doctor 
provided appropriate care, there are a few distinctions 
that you should have in mind. The law does not require 
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of a physician and surgeons perfection; nor prophetic 
insight, nor infallible judgment; nor does it condemn him 
simply because his efforts proved unsuccessful. The 
difficulties and uncertainties in the practice of 
medicine and surgery, the unpredictable variations in 
response to treatment, are such that no practice can 
guarantee results. 
When there is more than one recognized method of 
diagnoses or treatment, and no one of them is used 
exclusively and uniformly by all practitioners of good 
standing, it is not negligence for a physician and 
surgeons, if, in exercising his best judgment, he selects 
one of the approved methods, even if it later turns out 
to be a wrong selection, or one not favored by certain 
other practitioners. A physician is liable for 
misjudgment only if he arrived at a decision through 
failure to use ordinary care and skill or was guilty of 
misattention or neglect. In short, it is quite possible 
for a physician and surgeon to err in judgment, or to be 
unsuccessful in his treatment, or to disagree with others 
of his profession, without being neglectful. 
This is Instruction 15, which gave the usual standard of care 
instruction: 
The standard of professional care by which you are to 
judge Dr. Thomas is that degree of learning, care, skill 
and treatment ordinarily possessed and used by other 
qualified physicians in good standing in their care of 
patients under similar circumstances in Salt Lake City, 
Utah and similar communities from 1977 through the spring 
of 1982. The law does not require that a physician 
exercise the highest degree of care, but requires only 
that the physician exercise the same skill as another 
physician with the same skill and learning would 
ordinarily exercise under the same circumstances in Salt 
Lake City. 
The Plaintiff objected to Instruction 16, asking that it be 
withdrawn in its entirety and that Instruction 15 was an accurate 
description of the standard of care. The Plaintiff pointed out 
that the standard of care is dealt with in Instruction 15 at some 
length. However, the Court stated that it believed that doctors 
were not guarantors, or perfect or infallible and that this is what 
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the law was thereby confusing the jury and providing a lesser 
standard of care. 
SUMMARY OF ARGUMENTS 
1. There is not substantial evidence to support the jury's 
verdict of no negligence when closely reviewing the testimony; no 
reasonable jury would have found that Dr. Thomas's treatment of 
Perry Anton met the appropriate standard of care. 
2. Defense counsel's closing arguments appealed primarily 
to improper influences on the jury, in an attempt to cause the jury 
to consider the case according to prejudice, passion and misstated 
evidence, rather than considering the facts testified to and the 
opinions given. 
3. Jury Instruction 16 misled the jury as to the proper 
standard of care. It was an instruction not supported by 
sufficient evidence, and it led the jury to believe it must be much 
more sympathetic and forgiving to the Defendant than the correct 
standard of care requires. 
4. Dr. James Howell should have been qualified as an expert 
witness to testify on the proper standard of care for referring the 
child to a specialist. The court incorrectly adduced that Dr. 
Howell was a general practitioner testifying against a specialist. 
Instead, Dr. Howell was testifying as to the standard of care as 
to when a physician encounters a problem outside his area of 
knowledge he should refer him to a specialist. 
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ARGOMENT 
Introduction 
The four objections to the conduct of the trial will be set 
out below. The court should consider the cumulative effect of 
these errors in determining whether a fair trail was held. 
I. THERE WAS NOT SUBSTANTIAL EVIDENCE TO SUPPORT THE JURY'S 
VERDICT THAT THE DEFENDANT WAS NOT NEGLIGENT. 
The court's review of a fact-finder's decision is somewhat 
limited. It will not overturn a verdict that is supported by 
substantial evidence and if the jury might reasonably have found 
as it did. See Penrod v. Carter, 737 p.2d 199 (Utah 1987); Morgan 
v. Ouailbrook, 704 p.2d 573 (Utah 1985). See Also Chandlers v. 
Mathews, 734 p.2d 909 (Utah 1987); Shioii v. Shioii, 712 p.2d 197 
(Utah 1985); Mineer v. Mineer, 706 p.2d 1060 (Utah 1985). The 
evidence supporting the jury verdict should be examined to see if 
there is any fair and reasonable basis to support the verdict. See 
Meese v. Brigham Young University, 639 p.2d 720, (Utah 1982). 
In addition, the Montana Supreme Court gave an expanded 
explanation of the process of reviewing a verdict for sufficiency 
of evidence. Kukuchkov v. Ziemet stated: 
A verdict will be changed only when it can be shown with 
reasonable conviction that the jury verdict violated the 
law, gave way to passion, prejudice, or partiality, make 
a mistake of law or fact, or acted carelessly or 
perversely. 
710 p.2d 1361 (Mont. 1985) 
This case provides a rare example of when a jury could not 
have reasonably found as it did if it had carefully considered the 
testimony and evidence. Instead, it may be surmised that the jury 
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made its decision on improper grounds of prejudice, passion, 
carelessness, personality, regional bias, and misapplication of the 
standard of care, with only 30 minutes of deliberation. The 
improper decision may have been caused by a number of things that 
are addressed elsewhere in the appeal. This section, however, will 
deal with the testimony given at trial, and the inferences that 
could have been drawn from it. 
The evidence at trial primarily consisted of the testimony of 
Judi Anton, Dr. Thomas, Dr. Lee (who correctly diagnosed the 
Plaintiff's condition), Dr. Leone; Dr. McAnich (through 
deposition), the Defendant's colleague, Dr. Child; and Dr. Snow, 
who was not permitted to testify as to either the specific standard 
of care and whether Dr. Thomas's conduct met that standard, even 
though he was called by the defense as their sole witness without 
personal knowledge of the Defendant. The other evidence consisted 
of Dr. Thomas's notes and a growth chart. 
From this evidence, the analysis of the case can be broken 
down into 2 steps for determining if Dr. Thomas breached the 
standard of care required of hims 
(1) What symptoms, in the opinion of the experts, should have 
caused Dr. Thomas or any doctor to investigate further into the 
urinary tract problem. 
(2) What symptoms were told, related to or observed by Dr. 
Thomas in his treatment of the Plaintiff. 
The conclusion of negligence must come if the doctor was told 
the symptoms that should have caused him to investigate further. 
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Notice that the standard of care does not involve the requirement 
that he correctly diagnose the problem, merely that he investigate 
further. 
The bulk of the case involved the testimony of six experts• 
There was much superficial disagreement between the experts, but 
it should be noted that there was not a true conflict in their 
opinion about the symptoms of posterior urethral valves and how it 
is diagnosed• Six expert witnesses and they all agreed! They all 
agreed that the following symptoms are present in the condition of 
posterior urethral valves: (1) Daytime incontinence; (2) Slowed 
growth; (3) Frequent fevers; (4) Frequent urination; (5) Pain 
during urination; (6) Colic or abdominal problems; (7) Flank 
masses; (8) Urinary infections; (9) enuresis; and (10) Weak urine. 
Not one expert on either side would disagree that these are 
the symptoms present in posterior urethral valves and that they are 
used in its diagnosis. There is no conflict in the evidence in 
this regard. There was an apparent conflict in testimony as to 
whether action should be taken if these symptoms are present. 
However, the testimony of Dr. Childs, the Defendant's colleague, 
was that if a single symptom were present, such as colic or fever-
urinary tract tests probably wouldn't have to be conducted. 
However, the evidence and the collective opinions that were 
eventually given agreed that the combination of these symptoms, as 
well as the recurrent combination of these symptoms should cause 
a further investigation. The expert's opinions, paraphrased, would 
be as follows: 
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That a combination of these symptoms, recurring over 
time should cause a doctor to investigate further for 
urinary tract problems, or at least refer the patient to 
a specialist. 
This was not controverted in either party's evidence. Experts 
from both sides stated or admitted this standard. To substantiate 
this, we shall quote the critical language of each of the 
Defendant's experts: 
Mr. Zoll (quoting Dr. Child's deposition): Relating to 
the mother's complaint that there was something more than 
enuresis, fevers or undetermined origin, pain while 
voiding, colic with those symptoms, now coupled together 
would in any way tip you off, or coupled with falling off 
the growth chart. Early slipping being in the small 
percent? Your answer at that time, was it not sir, "yes, 
they would make me wonder about a renal problem, 
providing the mother, you know, volunteered the 
information the child was having these symptoms and 
complaints...that was your answer? 
Dr. Child: Yes. 
Mr. Zoll: And then I asked you the next question, "and 
if that tip you off, what would you do? What would be 
your next step?" Your answer, was it not, "well I would 
immediately start into a full medical work-up of what was 
wrong with this child, including what we have talked 
about. Take the time to do all of these studies." That 
was your answer, wasn't it. 
Dr. Child: Yes. 
Nothing in this testimony contradicts any of the testimony of 
the Plaintiff's witness. His testimony only disagree in that he 
gave a blank opinion that Dr. Thomas did not violate the standard 
of care. He does not contradict the other experts on what the 
standard of care actually is. 
Next, the defense called Dr. Snow, the only defense witness 
who did not personally know or work with Dr. Thomas. However, 
24 
their sole independent witness was specifically and intentionally 
restricted by the defense counsel from giving an opinion on whether 
Dr. Thomas' conduct satisfied the standard of care; consequently 
the Plaintiff was repeatedly stopped from questioning the witness 
on the actual circumstances of the diagnosis. He only gave 
information generally about the condition and means of diagnosing 
and treating the condition. He also indicated the correct standard 
of care generally, for treating Perry Anton: 
Mr. Zoll: It says about half of the children presented 
with significant obstructions are diagnosed in the utero 
period. 
Dr. Snow: That is correct when this was written. It has 
since changed. Most of these are diagnosed by ultra 
sound of the mother during pregnancy. 
Mr. Zoll: That was at least true and correct from the 
time period you know that is involved here? 
Dr. Snow: That is correct. 
Mr. Zoll: How is the other half detected? 
Dr. Snow: The other half, most often detected from 
getting urinary tract infections or voiding symptoms. 
The Doctor also confirmed that these symptoms occur in a 
variety of degrees, and that not all of them are detected or 
necessairy for detection of posterior urethral valves, but that they 
are often found in "constellation." 
The most interesting testimony on the standard care comes from 
the Defendant himself-Dr. Thomas. He gave detailed testimony as 
to what he regarded as the proper standard of care for the 
diagnosis of someone with posterior urethral valves. 
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Mr. Zoll: Can you tell me what are the major 
symptoms for posterior urethral valves? 
Dr. Thomas: Yes, sir. It depends on what age 
group you are looking at. Taking the early 
part of a child's life during infancy, it is 
mostly distention of the bladder and palpation 
of the ureters. As a child gets older, it is 
a question of daytime wetting, or painful 
urination, inability to control the urine, 
(emphasis added). Transcript vol. 3, p. 116. 
Dr. Thomas: No there was no entry of day 
wetting at any time. 
Mr. Stotts If those complaints had been given 
to you by the mother, what would have you 
done. 
Dr. Thomas: Well, if I had a suspicion that 
this child was wetting during the daytime, 
this child was incontinent, that means he was 
dribbling, I would have ordered a test and x-
ray his urinary tract. (emphasis added). 
Transcript vol. 3, p. 198. 
Mr. Zoll: If you would have been told or if 
you knew there was daytime incontinence, 
daytime wetting, would you have ordered the 
IVP. 
Dr. Thomas. That is right. 
Mr. Zoll: Let me draw your attention to your 
deposition. You got it there? You also said 
you didn't know there was daytime wetting. 
Dr. Thomas: That is right. 
Mr. Zoll: Turn to page 52, please, paragraph 
18. 
Dr. Thomas: Line 18? 
Mr. Zoll: Yes. "Did she tell you he, 
referring to Judi, did she tell you he was 
having it during the day, too? That he was 
unable to voluntarily control his voiding? 
Answer: "I think she mentioned that he was 
wetting during the day." 
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Dr. Thomas: I don't remember it, but I see 
that is what it says. Transcript volume 3, p. 
201. 
In sum, it is clear that no conflict in the substance of the 
expert testimony exists regarding the standard of care. 
The second step in this process is to discover what symptoms 
Dr. Thomas was told, observed or learned of. There are two primary 
sources of information about what Dr. Thomas was told or observed. 
The first is Judi Anton, the mother and Dr. Thomas. A secondary 
source is Dr. Lee, the successfully treating urologist. The 
Plaintiff shall review this information and show what symptoms Dr. 
Thomas was admittedly aware of and those symptoms he was reasonably 
aware of. 
Judi Anton: The mother of the Plaintiff explained in detail 
the daily torment and trials that the family went through with 
Perry Anton's condition. This included wetting or "soaking" the 
bed every night; wetting his pants every day, the screams and 
reactions to pain during urination, banging his heels until they 
were blue while urinating and pulling in pain at his penis; the 
scores of trips to the toilet during the day and nights. Those 
were the daily problems. In addition, the family experienced 
weekly and monthly recurring problems. Unexplained and frequent 
fevers, frequent unexplained illnesses, constant complaints of 
colic and abdominal problems. Finally, the mother noticed that 
Perry was not growing at the same rate as his peers and he was not 
keeping up. 
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She testified that she related all of this to Dr. Thomas. 
This claim must be kept in the context of her pattern of speaking 
to Dr. Thomas. Over the 2 and 1/2 year period when Perry was being 
treated by Doctor Thomas, she visited Dr. Thomas' office at least 
51 times—an incredible number of visits. She had uncounted 
telephone conversations with Dr. Thomas' office. All this time, 
over a period of approximately 800 days, the Anton family dealt 
with his daytime urination, taking extra pants to pre-school so he 
could change, begging to wear diapers to school so he wouldn't be 
teased. The family dealt on a daily basis with Perry's efforts to 
overcome the pain and simply urinate. It is beyond rational belief 
that she did not tell Dr. Thomas of these facts over a 2 and 1/2 
year period of treatment. In fact, the only rational and 
reasonable reading of these facts is that she not only told Dr. 
Thomas of these facts, but that she repeated these symptoms 
frequently over the course of the 2 and 1/2 year period of 
treatment. 
Dr. Thomas: The Defendant will admit to remembering only 
what was recorded in his notes. These were, of course, very scant. 
This fact was commented upon by nearly every witness—adverse and 
friendly—who had reviewed the Doctor's notes. However, even these 
notes reflect the fact that Dr. Thomas was told of these symptoms: 
(1) Frequent urination; vol. 3, p. 135; (2) Painful urination; 
vol. 3, p. 122; vol. 3, p.129; (3) Colic; vol. 3, p. 127, 103, 145; 
(4) Fevers; vol. 3, 128, 129, 130, 131; and (5) enuresis; vol. 3, 
p. 147 
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This scant record itself indicates that Dr. Thomas was 
continually informed of at five symptoms involved in the diagnosis 
of posterior urethral valves. In addition, the Doctor did break 
down and admit of one additional symptom that was conveyed to him-
-daytime incontinence; he only admitted to this because of his 
deposition. The Doctor knew this was critical. He even stated 
during his attorney's examination of him that he would have carried 
out an IVP if he had been told of daytime incontinence. Now it is 
discovered that the Doctor was told of daytime incontinence. 
Finally, the scant record of the Doctor can lead only to the 
conclusion that the Doctor was told a great deal more than he is 
admitting, that he was informed of a number of other symptoms that 
would lead to the diagnosis of posterior urethral valves. The 
conclusion is supported by the secondary evidence of symptoms. 
This is the record of symptoms told to Dr. Lee after being sought 
out independently by Mrs. Anton. 
Dr. Lee: On the parents very first visit to Doctor Lee, they 
informed him of the symptoms that they thought were important, and 
which lead to a nearly immediate diagnoses of posterior urethral 
valves after 2 and 1/2 years of improper diagnosis on the part of 
Doctor Thomas: (1) Crying in the night since 2 and 1/2 years; 
(2) Pain while voiding; (3) Day and night incontinence; (4) 
Frequent urination. 
Transcript at vol. 1, pps 74-75. 
The obvious and really only reasonable conclusion is that the 
Antons conveyed these symptoms to Dr. Thomas on numerous occasions, 
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particularly because they caused daily suffering and pain to the 
entire Anton family, not merely to the child. 
SUMMARY 
The Anton's suffered through 2 1/2 years of the non-treatment 
of posterior urethral valves. Finally, it was they who diagnosed 
a urinary tract problem and sought out independent medical advice. 
It is indeed ironic that these parents, with only a high school 
education and no medical education or knowledge, could diagnose a 
urinary tract problem, as well as request further urinary tract 
tests, while a Board Certified Pediatrician with 33 years 
experience would not be required to even order a urinary test after 
a 2 and 1/2 year period of complaints of fevers, frequent 
urination, pain while voiding, daytime incontinence, enuresis, and 
colic. A careful examination of the expert's opinions will show 
no conflict in what the symptoms were and the proper diagnosis 
techniques. In addition, a review of the record will show that Dr. 
Thomas was informed of the proper symptoms but failed to diagnose. 
The failure to diagnose this condition after 2 and 1/2 years with 
the number and variety of symptoms presented to him, as well as 
requests to performs such tests can lead to no other reasonable 
conclusion but that he failed to satisfy the standard of care. 
II. DEFENSE COUNSEL'S CLOSING ARGUMENT IMPROPERLY APPEALED 
TO THE JURY'S BIAS AND PREJUDICE AS WELL AS MISSTATING 
FACTS IN EVIDENCE 
The Court may ask why, if there was no other reasonable 
conclusion in this case other than negligence, the jury brought 
back a verdict of no negligence. The answer may be found in the 
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defense counsel's closing argument. This closing argument 
essentially by-passed the difficult tasks of working through the 
details of the symptoms and the standard of care. Instead, the 
defense offered the jury the argument that they simply had to 
decide which expert witness they liked, in spite of the fact that 
these experts did not have substantial disagreements on the 
symptoms or the proper diagnosis of posterior urethral valves. The 
defense counsel instead appealed to the prejudice and regional 
bias, as well as to the personalities of the experts. Defense 
counsel also effected this by improperly misstating the record in 
a critical way; he stated that Dr. McAnich had only testified for 
Plaintiffs. In fact, Dr. McAnich had been an expert witness for 
an equal number of plaintiffs and defendants. The sum of defense 
counsel's argument was to ask the jury to ignore the evidence and 
judge the Plaintiff's case according to their likes and dislikes 
of the various personalities. This was an easy way for the jury 
to decide the case, later Friday afternoon, without dealing with 
the relatively complicated task of sifting through the evidence and 
deciding on that basis. The Plaintiff shall review the relevant 
portions of defense counsel's argument and the reasons for their 
improperness. 
The standard for assessing arguments of counsel is not well 
developed in Utah. It is first of all true that "counsel are 
allowed wide latitude in making closing argument to the jury." See 
Schlesselman v. Gouge, 431 p.2d 35. The general standard that 
limits the permissible amount of argument by counsel is stated as 
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this: "remarks of counsel are reversible error, when, because of 
them, the parties have not had a fair trial." See Kleibrink v. 
Missouri-Kansas-Texas R. Co., Inc. 581 P.2d 372 (Kansas 1978). See 
also Smith v. Blakev, 515 P.2d 105 (Kansas 1973). 
The court should look to the argument and see if it improperly 
appealed to passion and prejudice and determine if it was 
"inherently prejudicial. " See Smith v. Blakev, 515 P.2d 1062, 1065 
(Kansas 1973). Smith v. Blakey had a useful passage on its 
assessment of a variety of improper comments: 
After carefully reviewing this record, we have 
no hesitancy in finding the remarks and 
conduct of counsel materially distracted and 
hindered the jury from returning an impartial 
verdict based upon the issues between the 
parties and the evidence presented relevant to 
these issues, (emphasis added). 
515 P.2d at 1067. 
These tell-tale remarks about a faulty and improper argument 
should be kept in mind: 1) distraction of the jury and 2) 
hindrance of the jury from returning a verdict based upon the 
issues between the parties and the evidence presented relevant to 
these issues. The argument of defense counsel was calculated only 
to distract and hinder the jury and, in particular to keep the jury 
from considering the actual issues and evidence in the trial. 
Furthermore, an argument is vulnerable if it is not made upon 
the facts and is instead argued by appeals to prejudice. For 
example, the Washington case of Day v. Goodman stated "A case 
should be argued upon the facts without an appeal to prejudice." 
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478 p.2d 774, 777 (Wash. 1970). See also Colorado Interstate v. 
Lay, 372 p.2d 220 (Okl. 1962). 
An essential feature of an improper argument is a deliberate 
attempt to influence the jury on a wholly improper basis, if it 
involves a calculated attempt to appeal to local pride and 
prejudice. The circumstances of this case were such that a Utah 
jury was called to review out-of-state plaintiffs challenging an 
established, well-respected Utah pediatrician. In addition, the 
Plaintiff had to rely on out-of-state physicians and experts. A 
clear undertone of regional pride was present in this case, and the 
argument of counsel exploited it well. A useful example of a 
reversal on this basis is the Washington case of Pederson v. 
Dumouchel, 432 p.2d 973, 31 ALR 3rd 1100 (Wash. 1967). 
Defense counsel's arguments are objectionable on several 
grounds. These objectionable statements can be broken into 4 
categories. First, those statements and misstatements about how 
the jury should regard the expert testimony given during the trial, 
as well as how the jury should regard the experts personally. 
Second, the counsel for the defense inappropriately commented on 
the absence of the Plaintiff, the minor Perry Anton, from the 
trial. Third, defense counsel improperly commented on the absence 
of a Doctor Deitzmann, one Oregon Doctor who was treating Perry 
Anton. Finally, Defense counsel improperly commented on the 
standard of care, and attempted to instruct the jury on a much 
lower standard of care. 
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1. Comments on the expert testimony 
Counsel for the defense made two statements about the expert 
testimony. It should be noted that counsel for the defense made 
no argument regarding the symptoms of posterior urethral valves or 
the symptoms told Doctor Thomas. Defense Counsel instead converted 
the dispute into one of prejudice, passion, bias, regional bias and 
personality. He first stated: 
I think that opinion comes a whole bunch into 
play when you start to talk about the opinions 
that have been expressed here by reading the 
deposition of Dr. McAnich, who is in 
California, who in his deposition says he 
plans to come here, who in his deposition says 
he is nothing but a hired witness and then he 
doesn't show. 
Chuck this one out, though: "Belongs to an 
expert witness service nationally." This was 
in February of 1987, received for the past two 
years 20 to 25 cases to review from Dr. 
Lerner's Expert Witness Service, $500 a day, 
testified for both sides." Okay. Once it 
should he was objective. "Who do you testify 
for?: "Both sides." Well, in response to my 
questions, "I testify for a Doctor in Marin 
County." That is both sides, right." 
Couldn't remember the Doctor's name. Couldn't 
remember the Doctor's attorney. It was a 
doctor in Marin County, who was a neurologist, 
get 20 to 25 cases in two years for the 
Professional Expert witness service. That, 
ladies and gentlemen, is what most of us in 
the practice of law call a "hired gun." That 
is the way it works, whether he is by his 
deposition or whether he is sitting back 
there. That is the way I call it. 
These comments improperly exhorted the jury against the 
Plaintiff's witnesses, causing them to ignore the actual evidence. 
The comments are thus objectionable because they appealed to 
improper influences on the jury; for example, in the 
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characterization of Dr. McAnich as a "hired gun". The arguments 
are second objectionable in that they misstated a significant and 
important fact that entirely misled the jury in how it should 
review the expert witness. 
This is a classic case of misstatement of material and 
prejudicial fact (to be described infra). The false statements 
that Dr. McAnich only represented Plaintiffs and that he admitted 
in his deposition that he was "nothing but a hired gun" is per se 
improper; and it is reversible error to refuse a new trial, as was 
stated in Colorado Interstate Gas Company v. Long; 
Where counsel in argument makes a statement of 
material fact not in evidence against the 
objection of the other party, he violates the 
right of a fair trial. 
372 P.2d 220, 224 (Okl. 1962). 
In addition, the Arizona case of Hales v Pittman stated: 
A fundamental rule of the American system of 
jurisprudence prohibits an attorney from 
testifying in a case he is handling. By 
utilizing this method, counsel elevated his 
notes to a position possibly overshadowing the 
evidence which had been formally and correctly 
presented to the jury- Such tactics cannot be 
tolerated. 
576 P.2d 453, 501 (Ariz. 1978). 
This principle is also used in another Arizona case, Sigh v. 
Ball, 371 P.2d 599 (Ariz. 1962), which cites the Pennsylvania case 
Narcisco v. Mauch; 
It is well established that any statements by 
counsel, not based on evidence, which tend to 
influence the jury in resolving the issues 
before them solely by an appeal to passion or 
prejudice stands on but little higher ground 
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than one obtained by false testimony (emphasis 
added). 
369 P.2d 549, 87 A.2d 233 (1952). 
A) APPEALS TO IMPROPER PREJUDICE 
The essence of these comments was to incite the jury to 
consider respective regions and personalities of the individuals 
in this case, rather than what the experts said. In particular, 
defense counsel emphasized that Dr. McAnich was from California 
testifying against an established Utah pediatrician, a California 
witness who, quote: "doesn't show", as if this reflected something 
on the merits of the case or Dr. McAnich's integrity. The most 
important arguments developed by counsel for the defense dealt with 
the relative likability of the defendant Dr. Thomas and the ghost 
deposition of Dr. McAnich. In addition, the argument emphasized 
that he was part of a national referral service and called Dr. 
McAnich a "hired gun." 
B) MISSTATEMENT OF MATERIAL FACTS IN THE CLOSING ARGUMENTS 
The most critical flaw in the closing statement was defense 
counsel's false and incorrect assertion that Dr. McAnich had 
testified on behalf of only one Defendant. In fact, Dr. McAnich 
has testified equally for patient and doctor. However, the jury 
would have seized upon the idea that this doctor, who had not 
appeared and was from California, had only testified for 
Plaintiffs. Thus, they should asses the integrity, likability, and 
honesty of an expert witness based on the false statement that Dr. 
McAnich dishonestly and mercenarily offered his opinion. This fact 
had too important an effect on the jury, a jury that was searching 
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for an easy way to decide this case. The supposed "fact" that Dr. 
McAnich only testified for Plaintiff's was simply too juicy and 
critical a fact for the jury to grab hold of an make an easy 
decision. This is probably what happened; the jury relied on the 
incorrect facts told to them by defense counsel and ignored the 
substance of the opinions and the lack of conflict between the 
experts. 
Next, the defense counsel freely misstated the substance of 
Dr. McAnich's deposition, saying that "in his deposition says he 
is nothing but a hired witness and then he doesn't show." It is 
true that Dr. McAnich was paid for his services, but so were all 
of the defenses's witnesses. One thing that Dr. McAnich did not 
say in his deposition was that he was "only a hired witness." He 
did not say that or imply that. Indeed, all expert witnesses 
would, by defense counsel's interpretation, be "hired witnesses." 
However, this wild misstatement may have been grasped in an 
unfortunate way by the jury, perhaps concluding that this expert 
witness had admitted, as defense counsel said, that he would give 
any opinion to those who would pay him. Moreover, it is entirely 
permissible to depose a potential witness who is unavailable for 
trial—which is what happened here. 
2. IMPROPER COMMENTS ON THE ABSENCE OF THE PLAINTIFF 
The defense counsel improperly suggested that the absence of 
Perry Anton was an admission or a possible inference that he was 
not injured by the 5 years of nephrosis and reflux in his kidney, 
or even more sinisterly that his absence was used to conceal a fact 
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of relevance to the dispute. In fact, the presence or absence of 
Perry Anton had no effect or relevance to whether Dr. Thomas failed 
to diagnose posterior urethral valves. In fact, the physical 
appearance of Perry Anton does not have any relevance as to any 
damage that occurred, particularly since the damage to his kidneys 
could not be seen physically. In addition, the testimony of Perry 
Anton about his early life, or approximately 2 and 1/2 years to 4 
years could not be helpful; he probably could not remember anything 
of use during that period. It is completely explainable why he did 
not appear, and a young child should not be compelled to recite 
all of his painful experiences in a public trial. However, defense 
counsel could easily have created a false impression in the jury's 
mind that his absence constituted a concealment on the Plaintiff's 
part. Finally, the defense could have called the Plaintiff if they 
so desired. 
3. IMPROPER STATEMENTS OF THE CORRECT STANDARD OF CARE 
Defense counsel during his closing arguments made a variety 
of statements about what the proper standard of care actually was, 
and in fact led the jury to believe the standard of care was higher 
than it actually was. In particular counsel stated: 
The responsibility is on the Plaintiff to 
prove that Dr. Thomas flat-out mess€Ki-up. He 
flat out violated the standard of Ccire. 
And how do you know whether he violated the 
standard of care? By expert testimony from 
those who are familiar with the standard of 
the community. 
The first comment is improper because it substitutes a 
standard of care having no correlation to the actual standard of 
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care. His statement that Dr. Thomas must have "flat-out messed-
up" is not a proper or true statement of the law. It implies that 
a higher degree of misfeasance is required of Doctor Thomas than 
that expressed in the true standard of care. This comment on the 
instructions destroys the purpose of having instructions given to 
juries. It allows a party to modify and chose the instructions as 
they chose. 
In this case, the phrase "flat-out" messed up can either imply 
a higher standard of proof or a higher degree of care. Indeed, it 
has no relation at all to the correct standard of care. The use 
of a substitute instruction in closing argument is to be 
particularly condemned when so much argument and effort was put 
into the actual instructions. 
4. IMPROPER COMMENTS ON THE FAILURE TO QUALIFY DR. HOWELL 
The trial court in this case failed to qualify Dr. James 
Howell as an expert witness. This is, of course, being briefed 
later. This failure to qualify the Doctor had no evidentiary value 
on the case; however defense counsel converted this evidentiary 
ruling into a comment by the Judge on the merits of the Plaintiff's 
case. Counsel stated: 
Now, you have got another expert that 
supposedly came here: Dr. Howell. Dr. Howell 
couldn't tell us a thing. Dr. Howell took 
that stand and Dr. Howell was gone. 
This comment had no real value for the jury's assessment of 
the facts. It merely distracted the jury from their proper role 
and duty. In fact, it urged the jury to ignore the jury 
instructions that nothing should be made of the court's evidentiary 
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rulings. Instead, the defense counsel exhorted the jury to make 
improper and unreasonable use of this fact. The jury had no idea 
why Dr. Howell was excluded; they were not even in the room during 
the discussions about his exclusions. What possible use could be 
made of his exclusions by the jury? The use that would be made of 
it is that of suspicion and doubt, or an infearence that the Judge 
did not believe Dr. Howell, not a responsible assessment of the 
facts. 
SUMMARY 
The closing argument of the defense was constructed with one 
goal in minds to divert the jury's attention from the difficult 
task of assessing the evidence. Instead, defense counsel urged 
them to take the easy way out and decide on the basis on which 
expert they thought was more likable or who was "better," of who 
was available. In this case, the jury had to decide between an 
expert speaking through a deposition, a Californian expert that is 
referred to parties through a service. In addition, the jury was 
falsely told that this expert only testified for Plaintiffs, when 
in fact he testifies for both Plaintiffs and Defendants equally. 
This error was compounded by the defense counsel's pointless and 
inappropriate references to Perry Anton's absence, and the failure 
to qualify Dr. Howell as an expert* Finally, Defense counsel 
misled the confused the jury on the proper standard of care by 
giving a substitute instruction on the standard of care. All these 
arguments simply gave the jury an inappropriate and unreasonable 
way of deciding the case. 
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III. JURY INSTRUCTION 16 ALTERED THE PROPER STANDARD OF 
CARE TO A LOWER LEVEL 
The proper standard of care required of physicians is well 
established in the case law. This standard was fully and 
adequately stated in Instruction 15. However, the court on its own 
initiative instructed the Jury in a very sympathetic and biased 
manner. The instruction essentially coached the Jury to lower the 
standard of care required of doctors in this community. First, 
the instruction went at some length on the permissible amount of 
fallibility allowed doctors; it amounted to a sermon on the graces 
and allowances to be granted a physician. It did not, however, 
lecture the jurymen on the serious and substantial responsibilities 
that a physician assumes when he undertakes the treatment of a 
patient. 
Instruction 16 is essentially a "no guarantee" instruction, 
an instruction that tells a jury to give a physician the benefit 
of any doubts in his choice of treatment. No Utah case 
specifically deals with this question. However, an Alaska case has 
held that the following Instruction was error when given to a jury-
A physician and surgeon is not negligent 
merely because he made a mistake or errs in 
judgment in the matter for which he is 
engaged. 
Baker v. Werner, 654 P.2d 263, 267-268 (Alaska 1982). 
A related issue appeared in the challenge to a number of 
Instructions involving the so-called "error-in-judgment" 
instruction. The Washington case of Vasquez v. Markin explained: 
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In addition, the "error in judgment" 
instruction applies only where there is 
evidence that in arriving at a judgment "the 
physician or surgeon exercised reasonable care 
and skill, with the standard of care he was 
obliged to follow." 
It will be normally be limited to situations 
where the defendant doctor is confronted with 
a choice among competing therapeutic 
techniques or among medical diagnoses and is 
to be given with caution .... Here, Dr. Markin 
presented evidence of reasonable care, and was 
confronted with the situation where he had to 
make a choice. (emphasis added). 
731 P.2d 510, 516-517 (Wash. App. 1988). 
It is clear in this case that Dr. Thomas was never presented 
with a choice. He never even made a reasonable attempt to make a 
diagnoses. Thus, the "error in judgment" instruction cannot apply 
in this case of total inaction on the part of Dr. Thomas. Quite 
simply put, the evidence is not sufficient to support the giving 
of this instruction. See State v. Allery, 682 P.2d 312 (Wash. 
1984) . 
It is this unbalanced and exaggerated treatment of the 
physician's position that gives the Plaintiff the greatest trouble 
in this case. The Plaintiff feels that a just and fair manner of 
giving an instruction on the standard of care is to give it based 
on the law, not based on selective and biased aspects of the 
standard of care, giving the Defendant an advantage based upon the 
emphasis of the physician's position. The Plaintiff's position is 
best illustrated by quoting the relevant sections of the two 
instructions: 15 and 16. Instruction 15 is not objectionable, and 
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it completely, adequately and correctly states the law on this 
point: 
The standard of professional care by which you 
are to judge Dr. Thomas is that degree of 
learning, care, skill and treatment ordinarily 
possessed and used by other qualified 
physicians in good standing in their care of 
patients under similar circumstances in Salt 
Lake City, Utah and similar communities from 
1977 through the spring of 1982. The law does 
not require that a physician exercise the 
highest degree of care, but requires only that 
the physician exercise the same skill as 
another physician with the same skill and 
learning would ordinarily exercise in the same 
circumstances in Salt Lake City. 
This is an accurate and careful statement of the law. It is 
neutral and unbiased, and it does not mislead the jury in either 
tone or emphasis. This balance was unfairly and needlessly 
destroyed in Instruction 16. This Instruction makes no mention of 
the physicians' responsibilities and instead expounds in 
sympathetic language the leeway to be granted a physician. Indeed, 
it talks about issues that were not even conflicts in this case. 
It was completely improper. It states: 
To aid you in finding on the issue of whether 
the Doctor provided appropriate care, there 
are a few distinctions that you should have in 
mind. The law does not require of a physician 
and surgeon perfection; nor prophetic insight, 
nor infallible judgment; nor does it condemn 
him simply because his efforts prove 
unsuccessful. The difficulties and 
uncertainties in the practice of medicine and 
surgery, the unpredictable variations in 
response to treatment, are such that no 
practitioner can guarantee results. 
When there is more than one recognized method 
of diagnoses or treatment, and no one of them 
is used exclusively and uniformly by all 
practitioners of good standing, it is not 
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negligence for a physician and surgeon, if, in 
exercising his best judgment, he selects one 
of the approved methods, even if it later 
turns out to be a wrong selection, or one not 
favored by certain other practitioners. A 
physician is liable for mis judgment only if he 
arrived at a decision through failure to use 
ordinary care and skill or was guilty of 
misattention or neglect. 
The court will immediately notice that this extended lecture 
continually repeats and reiterates various ways that the jury 
should let the Doctor off if it is found that he has made an error. 
It also strongly urges the jury to be very forgiving and overly 
generous in their analysis of the Doctor's conduct. The jurymen 
would certainly read this Instruction as a strong "hint" or comment 
on the part of the Judge as to the Doctor's liabilities. 
The court will also note that the Instruction misled the jury 
by talking about misdiagnoses, imperfect treatment, variations in 
treatment, etc.... This Doctor did nothing for the 2 and 1/2 years 
of solo treatment and 4 and 1/2 years of treatment. The 
instruction might have some relevance if the Doctor had chosen some 
alternative treatment of posterior urethral valves; or chose some 
other method of diagnosis. This case involved a Doctor who ignored 
a multitude of symptoms over 2 and 1/2 year period. This 
instruction suggests to the jury that this Doctor actually made 
some sort of diagnosis or undertook some treatment. None of that 
is remotely relevant to this case. 
Finally, the court will note the tone and rhetoric of the 
instruction is completely in favor of the Defendant. It is equal 
in length to Instruction 15 and "argues" completely on behalf of 
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the Defendant. The jury will certainly look to it for guidance and 
direction more than Instruction 15. It supplements, illustrates 
and "explains" in a way that a jury would refer to it constantly. 
This would inevitable lead to granting the Defendant the benefit 
of the doubt at every questionable juncture. 
SUMMARY 
The trial court prepared and insisted on Instruction 16 on its 
own initiative. This instruction was prepared to highlight and 
distort the standard of care to favor the Defendant. It lectured 
the jury on every means of finding for the Defendant, and it 
suggested and implied to the jury that the trial court favored the 
Defendant. In addition, it was mismatched to the circumstances and 
facts of the case; it implied that the Doctor was simply taking an 
"alternative" form of treatment. In fact, the Doctor did nothing 
after 51 visits and 2 and 1/2 years. The essence of our objection 
to Instruction 16 is its one-sided and unfair distortion of the 
standard of care, and that is lowered the proper level of care that 
the Plaintiff was entitled to by suggesting at great lengths the 
ways that the jury could relieve the Defendant of responsibility. 
IV. THE TRIAL COURT ERRED IN FAILING TO QUALIFY DR. HOWELL 
AS AN EXPERT ON THE STANDARD OF CARE FOR REFERRING TO 
A SPECIALIST 
The trial court refused to qualify Dr. James Howell as an 
expert. This failure is apparently due to that court's misanalysis 
of the situation presented to it and the Younablood standard. 
Burton v. Younqblood, 711 P.2d 245 (Utah 1985) set the appropriate 
standard of cross-school opinions. That case stated that an expert 
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witness from one school may testify against a member of another 
school if foundation can be laid that the method of treatment and 
consequently the standard of care is the same for both schools . 
The Youngblood case involved a specialist who had given an opinion 
against another specialist, who had performed a treatment within 
his area of specialty. This case involves a general practitioner 
who gives an opinion as to whether a specialist should have 
referred a patient to a specialist completely outside of his area 
of expertise, an area of expertise to which he has no superior 
knowledge over a general practitioner. It is clear that Burton v. 
Youngblood is not directly on point on this issue. However, it is 
helpful. It asks whether the standard of care is the same 
regardless of the school. The Plaintiff believes that the standard 
of care requiring referral outside of ones specialty is uniform 
for all licensed physicians. 
The Plaintiff attempted to call Dr. Howell so he could give 
an opinion on the standard of care for referring a patient to a 
specialist, in this case a urologist. Dr. Howell is the staff 
physician at an institution for the mentally retarded in Wyoming. 
He is responsible for a large population of minors, adults, and 
seniors. He is also in charge of several other physicians. He had 
been a physician for 5 years at the time the trial. The community 
that Doctor Howell practiced in was a rather small one, with an 
unusually large amount of specialists. A significant part of his 
practice was referring his patient's special and unique and often 
compounded problems to specialists state-wide. He had a 
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significant amount of experience in dealing with the specialized 
and unique problems of minors who are living at the institution. 
He had never dealt with a case of posterior urethral valves, but 
he had had some experience in treating and diagnosing urological 
problems. 
Dr. Howell was specifically called but the Plaintiff in order 
to give a special perspective on the problem. He was chosen 
because he was not a specialist. He was chosen so he could give 
an opinion about how someone without a pre-set approach would 
regard the set of symptoms presented to him. He would not have a 
set idea about posterior urethral valves or urological problems, 
as the defendant claimed of the urologist Dr. Lee. This witness 
was a counter-balance to this criticism of the defense. He also 
was uniquely qualified as to giving an opinion on whether this 
patient should have been referred to a specialist, in this case a 
urologist. However, he was not qualified, and this fact can be 
traced to two reasons. First, the trial court misanalyzed the 
respective roles and statuses of the two relevant physicians: Dr. 
Howell and Dr. Thomas. Second, the trial court misunderstood and 
misapplied the standard in Youngblood v. Burton. 
1. The trial court stated that to allow Dr. Howell to 
testify would be to allow a general practitioner to testify against 
a specialist. The trial court misunderstood the situation, 
however. Dr. Howell is a general practitioner and Dr. Thomas is 
a pediatrician. But in this case, the standard of care would be 
the same for either physician. Dr. Thomas is not a urologist and 
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he is not specialized in that regard. Dr. Howell would be giving 
an opinion as to when a non-specialist in a particular problem 
should refer the problem to a specialist. Both Dr. Howell and Dr. 
Thomas were non-specialists in this case; they did not have a 
specialized knowledge or standing regarding urological problems. 
Thus, the trial court was incorrect in describing this situation 
as a non-specialist's treatment. The failure to diagnose a 
condition outside of ones specialty cannot and does not reasonably 
or logically require a member of that specialty to give an opinion 
on that failure to diagnose outside of their specialty. That does 
not make sense. Further, a specialist is not required to give an 
opinion on a specialist's failure to refer his patient to another 
specialist. 
In fact, these opinions are arguably best given by a non-
specialist, one who is experienced in identifying and handling 
conditions that should be treated by a specialist. In addition, 
Dr. Howell was very well acquainted with patients who would be 
unable to communicate fully or sometimes even partially their 
symptoms and problems. He would be experienced in this not only 
for minor but adults as well. 
2. The trial court also misunderstood and misapplied 
Youngblood. Youngblood stated that a specialist may give an 
opinion regarding another specialist's treatment if he can lay 
sufficient foundation to show that the standard of care is the same 
for both specialists. In this case, the issue came down to whether 
the standard of care is the same for a general practitioner to 
48 
refer a patient to urologist as it is for a pediatrician to refer 
a patient to a urologist. 
It is clear that neither practitioner's claim a specialized 
knowledge of urology in this case. Both are equally familiar and 
equally ignorant of the specialty. In that sense, both were 
general practitioners, with no claim of professional privilege. 
Therefore, the required foundation was simply to be whether he knew 
the standard of care for referring to a specialist generally. That 
he certainly showed. Dr. Thomas had no more claim to a privileged 
or specialized knowledge of urology than he had of neurology or 
podiatry or opthamology; he is chargeable with the same quantity 
and quality of knowledge as any one else. He can't hide behind the 
specialist's label when his omission has nothing to do with his 
area of specialty. 
Some discussion should be had as to why Dr. Howell was 
important to be qualified. He, first of all, was a live expert, 
one who could personally appear and be viewed by the jury. The 
only other expert witness to appear was through deposition, 
unfortunate and unavoidable fact, but a fact of some emotional 
impact on the jury. The jury was not given the opportunity to view 
the resolution and intent of the expert witness. In addition, the 
failure to qualify and the absence to this expert witness had an 
important and significant impact on the minds of the jury. It 
created an emotional doubt in the jury's collective mind about the 
Plaintiff's case; a doubt to which discussions about the facts of 
the case might not remove. 
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Next, this expert witness provides an excellent perspective 
on why and how this patient should have been referred to a 
urologist. Dr. Howell constantly deals with problems involving 
physiological and psychological origins. He is skilled in finding 
these distinctions; he is also experienced enough to avoid too 
easily attributing problems to behavior rather than structure. All 
his testimony would have gone to this issue, and the jury would 
have found it highly useful in assessing Dr. Thomas's methodology 
in diagnosing the Plaintiff. 
SUMMARY 
All these uses and impact make the qualification of Dr. Howell 
highly critical in the jury verdict; inde€*d, defense counsel 
capitalized on the failure to qualify Howell. The court should 
reverse and at least remand for the trial court's error. 
CONCLUSION 
Thus Plaintiff has presented 4 errors of trial court that he 
feels requires reversal or remand because of the seriousness of 
the error. In addition, the Plaintiff is urging the court to 
consider the evidence for the reasonableness of their verdict of 
no negligence. These errors also support each other in the 
conclusion that this was a flawed trial, that the Plaintiff was not 
given a fair trial, and that the fact-finding in this case was 
completely inadequate. Therefore, the court should reverse the 
jury verdict. 
Respectfully submitted this 8th day of January, 1990. 
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VOLUME 1 
Q Would you please state your full name for the 
record, doctor. 
A My name is Richard Earnest Lee, L-e-e. 
Q I appreciate your coming. I know you have a 
busy schedule. I will do my best to see if we can work 
through and get you back to your patient load as 
quickly as possible. As you know, I represent the 
plaintiff in the case, whom you have met. You are here 
by subpoena, are you not? 
A I am. 
Q I know it is a little bit uncomfortable. You 
probably would rather not be here, I would imagine; is 
that true? 
A That is true. 
Q Would you please tell me what your current 
position is? Back up. Give me a little bit of a 
background about who you are, what type of physician 
and a little background information on you. 
A I am a physician at the LDS Hospital and 
Primary Children's Medical Center. I am a specialist, 
certified in adult and pediatric urology. I have been 
in practice, in specialty practice of pediatric and 
adult urology since 1966. I am an associate professor 
— clinical professor of urology at the University of 
Utah. 
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that true? 
A Yes, that is true. 
Q You write down the things you think will be 
helpful to your diagnosis? 
A That is correct. 
Q I guess you did that in this case? 
A That is sort of a diary in my own handwriting 
for me, to tell me what to do. 
Q You sort out some facts and leave them out 
and put other facts that you think are important on the 
record; is that fair to say? 
A You can't really put other facts you think 
are important. This is more or less what the patient 
tells you. This is the patient's opinion of what you 
think is relevant* 
Q You don't write down everything? 
A That is correct. 
A On that report you have remarkably good 
handwriting for a doctor, contrary to your reputation 
as a doctor. I want to make sure I did understand 
this. It says since two and a half years old — Maybe 
you should read it. Would you do that, just read the 
whole thing for me. 
A "Since two and a half years old, cry in 
night. Questionable pain with voiding. Since has had 
74 
day and not incontinence. Dr. Allen Thomas, 
pediatrician, treated patient with Tofranil and 
Enutone. From ten to two a.m., eight voidings in night 
then four to five voidings. Frequency of urination. 
No x-rays. Eight year old sibling fine." 
Q Help us out on some of the terms. You have 
"got pain." 
A I have "questionable pain with voiding." 
Mother didn't know if it hurt him or not. 
Q Questionable pain, that says in voiding? 
A With voiding. 
Q Voiding is what? 
A Urination. 
Q Had day and night incontinence. Can you tell 
me what incontinence is? 
A He wets the bed. He cannot control his 
urination. It comes on involuntarily. It comes 
without him being able to appropriately stop it. 
Q Is there any significance to you it happens 
in the day, as well as the night? 
A A five-year-old boy who wets the bed is of 
little concern. Many of them do. If he is wetting 
during the day, then I am interested, yes. 
Q There is a term referred to as "enuresis." 
Tell me what that is? 
75 
Q (By Mr. Zoll) It also goes on to say "Ten to 
two a.m., eight voidings." 
A The mother indicated the child would wet the 
bed and be up to the toilet as many as eight times 
between ten to two. 
Q I take it that had some significance? 
A It tells me he has a lot of frequency of 
urination. 
Q Frequency of urination is one of the factors 
you consider for an obstruction in the urinary tract; 
is that true? 
A Not wholly true. Frequency i s an abnormal 
historical event in any person. It indicates there may 
be something wrong but where it leads to, only the x-
rays will tell. 
Q You wrote down later "Frequency of 
urination." Is that a duplication? 
A That is a duplication. That is a conclusion 
after hearing the previous. 
Q You wrote down "eight-year-old sibling fine." 
A Fine, it means he was well. 
Q The next page, you have a physical 
examination sheet, I note. It says under the first 
section "Gen'!." 
A That is general appearance. 
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for an obstruction in the urinary tract, what would 
they be? 
A You are asking a very generic term 
"obstruction." I would become very elemental in my 
response. I look at the patient and ask the history, 
and do a physical exam. Those are the three avenues of 
approach to a patient. 
Q What if after you did that and some patients 
presented, what would be the most common, the most 
basic symptoms you had seen in your background and 
experience that would lead you to believe there would 
be an obstruction problem? 
A Any child or any patient of any age that 
comes to me with a urinary complaint, I would have to 
view as a potential urologic problem. It would be 
incumbent upon me as a urologist to perform the 
standards of urologic care to satisfy myself and the 
patient that everything is all right or not all right. 
And so with symptoms that strike me — frequency 
infections — then I have to investigate by doing the 
two x-rays which we talked about, the IVP and the VCU 
as a part which will tell me the majority of the 
situation. That tells me the anatomy and function of 
the urinary system. 
Q Let me show you Plaintiff's Exhibit No. 3, 
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Q (By Mr. Zoll) Let me show you what is marked 
now as Plaintiff's Exhibit No. 6. Can you identify 
that, sir? 
A This is my office note, handwritten by me. 
It is my office note on 12-8-81, second visit. "IVP, 
VCU=Hugh hydronephrosis, bilateral, with urethral 
valve. Admit to Primary Children's Hospital on 12-10-
81. TUR valve on 12-11-81." 
Q Would you read the inscription at 12-22-81. 
A "Patient had croup over the weekend, slow 
stream. Disposition: Repeat VCU. Change to Velosef." 
That is the antibiotic. "Sulfur causes patient to 
vomit. Urinalysis was clear." 
Q That is signed by you? 
A That is signed by me. 
MR. ZOLL: I would offer Exhibit 6. 
MR. STOTT: No objection. 
THE COURT: Received. 
Q (By Mr. Zoll) It says "slow stream" there, 
doctor. Can you tell me what that means? 
A It means he is not urinating a full stream. 
He is not urinating a fast stream. It means he has 
some hesitancy in urination. 
Q Is that a symptom related in any way to 
urethral valve? 
A Patient was operated on 12-11. This is 12-
22. He was 11 days post-op. He could still have some 
raw mucosa in his urethra upon my inspection. Urine 
going over — acid urine going over a raw mucosa causes 
pain, hesitancy, slow stream, other symptoms, but I was 
disturbed enough about it that I wanted a repeat x-ray. 
As I stated earlier, it is ofttimes that the first 
resection of valves only cures maybe 40 to 60 percent 
and it is not uncommon to have to go back a second 
time. That is what I was thinking. 
Q In the event that it was before any kind of 
cystoscopy or surgery, is stream of any significance in 
the diagnosis of urethral valves? 
A It is. 
Q What is the significance? 
A Usually, they have a poor, weak stream. 
Q You can determine that by observation? 
A Well, you don't ofttimes get a five-year-old 
boy to void for you, but you ask the mother. She 
listens at the doorway and asks the boy, but 
observation is not very frequent an opportunity. 
Q It is at least one method? 
A It is a method. 
Q Let me show you Exhibit 7. 
A This is my office visit on 12-29-81. "VCU 
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Q How long did it take you before you started 
to detect the difference between TJ and Perry after 
birth? 
A I would say probably about three months. 
Q What did you start to detect? 
A Perry was ill more. We started in with sore 
throats. We started in with fevers. We started in 
with diarrhea. 
Q Any other specific differences you started to 
note? 
A I thought it was right around in there 
somewhere, where Perry started having upper respiratory 
problems because I think it was when that x-ray was 
taken somewhere. 
Q Maybe I can take these one at a time for a 
moment. Starting out you said upper respiratory and I 
think you said fevers. What type of symptoms did you 
notice and what did you do about it? 
A Well, Perry really had two types of fevers. 
He had the usual child's fever, like a hundred and one 
or a hundred and two, that goes along with strep sore 
throats or ear infections. He also had another kind of 
fever where he would be fine in the morning, everything 
would be fine. By 11 or 12:00 in the afternoon, it was 
a hundred and five and I was trying to get him cooled 
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down with alcohol rubs. I had him in a soda-type bath 
trying to sponge him off and I was on the phone with 
Dr. Thomas and we were generally in the office by 4:00. 
Q Did you take Perry down to Dr. Thomas, 
generally? 
A Generally. 
Q Would you tell Dr. Thomas the symptoms? 
A Yes, I did. 
Q Did Dr» Thomas tell you what the origins of 
all the fevers were? 
A He could not tell me the origin of all 
fevers. Quite often he said it was just an unexplained 
fever. He didn't know what it was because he was 
looking at his ears and nose and throat and that is 
where generally they would be. Quite often the fever 
was up and that was it. There was nothing there. 
Q You described also respiratory situations. 
Could you describe some of the symptoms that you noted 
with respect to respiratory and the effects and what 
you told Dr. Thomas in respect to that? 
A Well, this has been a long time. So, it is 
going to be difficult for me to completely remember 
this. Quite often we would start out with a low-grade 
fever and I got to the point where I was checking his 
throat if he had a fever so I could tell if he had a 
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sore throat, so I could tell the doctor when I called. 
It would spread down into his lungs and he would start 
this sounding like there was something m there. You 
could see it was kind of hard to breath. The night 
symptoms, he would be croupy, which means we would put 
him under a vaporizer. And Dr. Thomas, I would call 
Dr. Thomas, of course, when things got to this point. 
Q And what did Dr. Thomas advise on those 
occasions? 
A We would get a prescription for an 
antibiotic. It was generally Ampicillin. Sometimes it 
was V-cillin. Sometimes it was Erythromycin, depending 
on what he felt like the cause was. 
Q Did Perry suffer from croup? 
A Yes, we had him in the hospital three times 
for croup, very scary, that croup is. 
Q Did you have any concern about Perry's 
growth? 
A Yes. 
Q Tell me when you first had such a concern? 
A I really wasn't concerned the first year or 
two of Perry. I really felt like because my husband is 
not real tall, he is about — he started out at five 
nine. He has had a couple of back operations, so he 
shrunk. But anyway, he started out about five nine. 
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So Perry didn't really bother me until he got about 
two. I noticed the kids in the neighborhood, he seemed 
a little smaller. Most of the mothers were out buying 
three and four years' old shorts and stuff for their 
little kids. I was still buying 18-month old play 
clothes for him. He wasn't growing. He wasn't hungry. 
There were days when he didn't want anything. I 
discussed that with Dr. Thomas and he said, "When he is 
hungry, he will eat." It sounded reasonable. So, I 
would always try every morning, "Okay, Perry, let's 
have just a piece of toast or something." And by 
dinnertime we would have something that I felt like he 
would eat. Sometimes it might be a scrambled egg. 
Q Did you discuss then your concerns about the 
weight and the appetite with Dr. Thomas? 
A Yes, I told Dr. Thomas about it. 
MR. STOTT: Your Honor, may we have a 
foundation„ please. 
THE COURT: Yes, lay a foundation. 
Q (By Mr. Zoll) Can you tell me, if you recall, 
when you first had any conversation with Dr. Thomas? 
A I can't say exactly when I had a conversation 
with Dr. Thomas, but I am sure that it was some time 
around two, give or take. 
Q After that point in time, did you do that 
just one visit with the doctor? 
A No. 
Q How often would you do that? 
A We discussed it quite often and he told me 
not to worry. 
Q How often? 
A I would say at least once a month. 
Q Now, did Dr. Thomas make any effort to tell 
you or did he inform you in any way what he thought 
Perry's growth was or how it related in any way to any 
symptoms? 
A Well, he told me that he was growing fine. 
He even pointed to me on a growth chart where Perry's 
growth was in relation to other children. 
Q Did he do that how many times? 
A I think maybe it was once or twice. 
Q Describe for me what he did on that occasion? 
A Well, they plot the month and the date. How 
old the baby is and how much they weigh and it is on a 
graph. And they put little dots and there is a big 
heavy line that runs through it, as I remember, and you 
put it by the percentile of the children. 
Q Did you check that to see if it was accurate? 
A Well, I just watched him do it. 
Q Did he just point out the one dot or did he 
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MR. ZOLL: Yes, sir. I should have done that 
first. (Pause) The chart I am referring to has been 
marked Plaintiff's Exhibit 15-P. Upon review 
that — 
THE COURT: Hold on just a moment. Now, are 
you offering 15? 
MR. ZOLL: Yes, Your Honor. 
THE COURT: Any objection? 
MR. STOTT: None. 
THE COURT: 15-P is received and entitled 
"Selected medical entries of Perry." Go ahead. 
Q (By Mr. Zoll) Now, did you have occasion to 
visit or discuss in any way with Dr. Thomas anything 
dealing with what I note on the exhibit of day wetting. 
It says under age four. Did you have any discussion 
with Dr. Thomas about wetting? 
A Yes, we discussed it. 
Q Then, tell me the first time that you can 
recall that you had any discussion with Dr. Thomas 
about bed wetting or any wetting, day or night bed 
wetting. 
A It was when Perry was still in diapers. I 
remember complaining to Dr. Thomas that it seemed like 
Perry was wet continuously. 
Q How old would Perry have been? 
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A Seems like he was just little. Just maybe 
four to six months, around in there, 
Q What concern did you have that you explained 
to Dr. Thomas? 
A That I was changing an awful lot of diapers. 
That it seemed like I was always down buying diapers. 
Q Can you tell me — I take it, you had the 
disposable-type? 
A For awhile. 
Q Tell me what Dr. Thomas said. 
A I really don't remember exactly what he said. 
A very young age, I don't think it was — 
MR. STOTT: I object as not being responsive. 
THE COURT: Sustained. 
Q (By Mr. Zoll) Just tell me, do you recall any 
statements made by Dr. Thomas the first time you 
explained to him that you had this concern? 
A No, I do not. Nothing specific. 
Q Tell me the first time you do remember having 
a discussion with Dr. Thomas where you said anything to 
him about the bed wetting and what his response may 
have been? 
A He told me — 
Q Tell me the time first. 
A It would have been sometime after, I would 
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say, around 3-ish because of the fact that at that time 
I was working hard to get him toilet trained. And 
Perry and I decided that we would try it at night, with 
just his little undershorts on and his jacket. 
Q If we are going to go back to three, maybe 
you can describe the time. I left you here at six 
months or so when you had some conversation. Can you 
tell me what was happening with respect to any 
irritation or anything you had a concern about his 
wetting situation? 
A I started to toilet train at about 18 months. 
So, I really felt like I could start Perry at about the 
same age. So Perry and I would do the same thing I did 
with TJ. We would go in to the toilet and about every 
hour and he would sit on the toilet. He would cry. 
When he would get something out, I would say, "Gosh, 
what a big boy you are. And let's see if we can do 
this again." He seemed to be uncomfortable on the 
toilet and in the beginning I took as a little kidfe 
bottom on the toilet, it is pretty hard. 
Q Did you describe this to Dr. Thomas? 
A I would say that when Perry looked like he 
was really having a hard time was when the time I 
discussed it with Dr. Thomas. And that is when 
Dr. Thomas told me that maybe it was too early for 
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Perry to start toilet training, so we gave it up for a 
while. 
Q About what time frame would that have been? 
A It would have been after 18 months. 
Q Now, I am sorry I interrupted you. You said 
about 18 months, please continue. 
A So, I backed off on Perry until he was almost 
two. 
Q By "backed off," what do you mean? 
A Put back on the diapers. We put back on the 
diapers and we just kind of let it go. I didn't want 
to force him into anything. I wanted him to feel good. 
I wanted him to feel like it was time for him. So, I 
backed off for about — he was around 2-ish or so and 
about then I had enough of diapers. At two-years old, 
changing a two-year-old's diaper is pretty 
uncomfortable. He is bigger. So, I tried again at 
about two-years old. 
Well,*so we went back to toilet training. By 
now when I put Perry on the toilet, he knew what I 
wanted him to do. Somewhere between the time of two 
and two and a half years old, I noticed that when Perry 
went to the bathroom it wasn't a stream. It was a 
dribble. At first I wasn't concerned. I just felt 
like little boys or little girls have small bladders, 
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it couldn't hold much, so a dribble wasn't much. bo, 
we did this every hour. 
In-between the hours of doing this, Perry was 
wet. And, of course, I would reprimand him and say, 
"Come on, you didn't tell me. You know you are big 
enough you can go climb on that toilet. You've got on 
easy clothes. I've just put them on." I wouldn't put 
underpants on him at this time. I would just put 
shorts on him. And so I would take him in the bathroom 
every hour and he would say, 'I don't have to go, mom." 
He wouldn't exactly say the words. He would shake his 
head or want to get down or anything, but then he would 
be wet. 
Well, as time went on I noticed that he would 
put his hands down here on the toilet, grab his fingers 
underneath the white part and squeeze and push like he 
was pushing to get this out. He didn't have any 
trouble at all going No. 2. He understood No. 2 
because he would holler from the bathroom, "All done, 
mommy. All done." I would go in and he would be all 
bent over waiting for me to wipe his bottom. And so 
anyway, pretty soon this went from grabbing hold of the 
toilet to kicking his heels like this against the sides 
of the toilet until these two little blue spots 
appeared on the back of his heel. And I thought there 
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is something funny here. So, I mentioned this to 
Dr. Thomas, about he seemed to be having a hard time 
going to zhe toilet. 
Q What time? 
A This was between two and three somewhere. 
Q I notice on the exhibit there is a 2-79. It 
says, "Painful urination"; is that the time period? 
A I think it would have to be pretty close. We 
went back to toilet training around two. 
Q there is another entry that says 8-79: 
Cries with penis." Would that be the time period? 
A That would be the time period in there. What 
he was doing with this "cries with penis," he was 
yanking onto it and shaking it. Just yanking it. I 
said, "Perry, that hurts. Don't do that. You are 
going to hurt it." He'd yank it and cry and I would 
take his hand away. 
Q You explained this to Dr. Thomas? 
A Yes. Dr. Thomas would look at his penis. 
The penis had been circumcised, so he peeled the skin 
back and he thought maybe it was an infection running 
around in there. 
Q Did he run any follow-up lab tests of any 
kind? Do you know of that? 
A I don't know for sure, but he did take some 
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urinalysis things in among all of the diseases and 
stuff we took him in for. 
Q Do you know if he run urinalysis after the 2-
79 and 8-79 symptoms? 
A I couldn't tell you for absolute positive. 
Q I interrupted you again. Let me get you 
back. You were just explaining, I guess, the situation 
on the toilet where he would hit the toilet with his 
feet. Please continue. 
A This was during the time when Perry was 
starting to be quite ill all the time. I didn't really 
feel like I should push too many things on him. We 
were fighting the illness. We were fighting the fact 
that by now he was not losing weight. I don't want to 
sound like he was losing weight, but he wasn't growing. 
And there was so many things going on at this time. 
Q Did you have any other training programs you 
had instituted? 
A Yes, we did. We tried things like, "Perry, 
if you are a real good boy today and you go to the 
toilet for me all day long, and we don't have any 
accidents, we will go down to the toy store and you can 
pick out something," which was big time. So, we tried 
that. There were a few times when I got very mad at 
him and I would spank him. There were a few times 
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when — (witness crying.) Excuse me. 
Q Now, there is period of time I am looking at 
from two to four here. Did you notice any increase — 
What did you notice during that time period, any 
difference? 
A Perry was wet all the time. I am not — I 
don't mean a little wet. I mean he was wet down to his 
feet all the time. I said, "You will learn to be 
toilet trained. You are not going back to these 
diapers. You are a big boy. You are going to 
preschool. You are not going to go in diapers. You 
want to go to preschool?" All the kids in the 
neighborhood were going. He wanted to go. He said, "I 
want to go back to diapers.'* I said, "No." He tried 
real hard. He would get dressed in the mornings and he 
would go to the bathroom. He would go to the bathroom 
three or four times before he went to preschool. He 
would go to preschool for two hours. I had talked to 
the teachers at preschool and told her that she needed 
to remind Perry all the time he had to go to the 
bathroom. Two hours later or 11:30 or noon, I would 
pick him up and he would be wet. 
Q He would be in the daytime, as well as night? 
A He would be wet. 
Q Did you explain this to Dr. Thomas? 
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A Yes, I told Dr. Thomas that Perry was still 
wetting his pants and he felt like it was a behavioral 
problem. That maybe deep down inside Perry really 
didn't want to be toilet trained. This was probably 
about the time that we got the bed wetting machine. 
Q What is a "bed wetting machine"? 
A I believe Dr. Lee yesterday explained it. It 
is a little electrode thing. You put it on the outside 
of his underpants and strap the other part to his arm. 
Q Was that recommended to you? 
A Yes, it was. 
Q By whom? 
A I believe Dr. Thomas told me about this. The 
time element could be off here a little bit. It has 
been a long time. 
Q So, you continued, I guess, daily maintaining 
some kind of training efforts, all the way — you 
started again some time at two, all the way through 
until five years old? 
A Yes, Perry went through two years of 
preschool with wet pants, practically. It was very 
difficult for him at this time. It got to the point 
where he would take a little backpack with him and have 
clean pants inside of the backpack that he could change 
because he knew that the other kids, you know, pointed 
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at him. 
Q Did you ask Dr. Thomas any more consistently 
or any more than you have told us already, about your 
concern about this bed wetting part? 
A Yes, I was very concerned about the bed 
wetting part and that all went along with his daytime 
wetness. The bed wetting part. When I explained to 
Dr. Thomas that Perry was wetting the bed at night, I 
also explained to Dr. Thomas he was drenching the bed. 
Q He was what? 
A Drenching the bed. When somebody wets the 
bed you expect a yellow spot on the bed about yea big. 
Perry's bed would be wet from the top of his head to 
the bottom of his feet. I would be changing the 
mattress pad, both sheets and him two or three times in 
the middle of the night. I am not talking a little bed 
wetting here. 
Q You explained this to Dr. Thomas? 
A Yes, I told Dr. Thomas he was drenching the 
bed. 
Q Did you ask for any other kinds of 
information or testing or something from Dr. Thomas? 
A Perry was quite older. I would say we were 
going to be maybe close to four-years old or so by 
then. Like I said, again the time element might be a 
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little bit off here. It might be a little farther into 
four and a half. I discussed with Dr. Thomas a test. 
I said, "Is there a test that we can do for this?" 
Q For what? 
A To see if there was something wrong with 
Perry here urologically because by now I was very 
concerned about this problem. I was concerned about 
the fact that Perry was always sick* We would do ten 
days of Ampicillin or V-cillin or Erythromycin, and two 
days later I would be back on the phone. He would be 
back with a sore throat, runny nose, cough. So, I was 
concerned about all of this going on. 
Q My question was about any other testing. 
A I know. So, yes, he told me that there was a 
test they could run but he really didn't — he said I 
really don't think you want to put him through it. It 
is both emotionally and physically upsetting and 
damaging to a child, especially a little boy. 
Q So, you relied on that? 
A I relied on it. Six months went by because 
it was during this six-month time period that Tony was 
just about driving me crazy about getting another 
opinion. And I kept saying, "Oh, I'll discuss it with 
Dr. Thomas the next time I see him." So, Dr. Thomas 
and I discussed this several times during the six 
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months. 
Well, Perry and I had especially an upsetting 
episode some time during the week. 1 called Primary 
Children's Hospital. Perry had already been in there 
several times for croup and pneumonia. I called up the 
Primary Children's Hospital and asked the girl that 
answered the phone on the switchboard to give me the 
names of two child urologists. She gave me the name of 
two. Dr. Lee was one. The other one was out in 
Bountiful. I chose Dr. Lee just because he was in 
town, in the valley. I did not know at that time that 
he knew Dr. Thomas. 
I called and made an appointment with 
Dr. Lee. The appointment was right around the first of 
December. I believe I took Perry in for the first one 
and Dr. Lee examined Perry. 
Q Before we get into Dr. Lee's examination, I 
have got a couple of questions for you. Did Dr. Thomas 
ever ask you — did he ever see Perry void or urinate? 
A No, not that I am aware of. 
Q Did he ever ask you if you had observed him 
void? 
A Yes, I believe he did. I cannot tell you 
when. I cannot specifically say. You know, sometimes 
in that two-year period while we were working. 
22 
Q Was there anything else that caused you to 
consider that there may be some — you said you thought 
there was some kind of urological thing you talked with 
Dr. Thomas about when you brought up this test? Is 
there something that triggered that in your mind at the 
time? 
A Just the fact that Perry was constantly ill, 
constantly wet. 
Q Any other outside thing that you had observed 
that had tipped you off or made you think there may be 
a urological problem? 
A The only one time that really sticks in my 
head is the fact that we are quite outside people at 
this time. We were doing a lot of camping and just by 
chance Tony and the two boys got out of the car to do 
there thing. And I just happen to glance over at the 
two boys. TJ was watering the tree at about eye level. 
Perry is dribbling just a little light stream out here. 
He can't get it to the roots, hardly. Here is TJ up 
and down the tree laughing, and Tony got back in the 
car. I said, "Doesn't it seem funny to you that TJ can 
do this and Perry can't even get it to the tree?" Tony 
proceeded to say, "I told you to get him in to a 
different doctor." 
Q What was your internal explanation for that? 
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Did you consider in your mind an explanation for the 
difference between the two streams? 
A I wanted to believe it was because Perry was 
just littler. 
Q At the time, was that what you believed? 
A That is what I wanted to believe. 
Q Now, since then, you believe differently, I 
take it? 
A I knew in my heart that there was something 
wrong. 
Q Let me get you back to Dr. Lee. You took 
Perry in to Dr. Lee then. You remember about the time 
period, December, I know you said, '81? 
A Uh-huh. 
Q You had your first visit with Dr. Lee? 
A Yes, we did. 
Q And in that first visit, what happened? What 
did you say to Dr. Lee? 
A I can remember telling Dr. Lee that Perry was 
having all these wetting problems. He was wetting at 
night. I also mentioned to Dr. Lee he had been quite 
sickly for the last couple of years or more or like 
most of his life. The last couple of years he seemed 
really bad because it was never ending. Dr. Lee, he is 
an extremely nice person and he said — 
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MR. STOTT: Your Honor, just a moment;. 
THE COURT: Objection sustained. Non-
responsive. 
Q (By Mr. Zoll) I will ask you the question and 
I am probably slow on asking the question. Plaintiff's 
Exhibit 1 was introduced yesterday as to Dr. Lee's 
record and would you look at that for us a moment. You 
see the items that are listed at the top of that 
record? 
A Okay. 
Q Did you tell Dr. Lee those items that he has 
written down? 
A I am not exactly sure which ones you are 
saying at the top of the record. 
Q At the very top, this little paragraph right 
here that Dr. Lee testified he had written yesterday. 
A Okay. 
Q Which are the chief symptoms he haa suggested 
of Perry. Look at those. Did you tell those to 
Dr. Lee? 
A Yes, this is exactly what I talked to Dr. Lee 
about. 
Q Not exactly. Did you tell him more than 
that? 
A Dr. Lee and I discussed the fact about Perry 
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being wet, about Perry being sick, about Perry having 
pneumonia and Perry having sore throats, always sick. 
We had discussed the fact that Dr. Thomas had 
Perry on Tofranil, which is a medicine that Dr. Thomas 
prescribed for Perry to help him so he wouldn't sleep 
so deep at night. 
Q How long was your conversation, your meeting 
with Dr. Lee? 
A I don't know how very long. Half an hour, 45 
minutes at the most. 
Q During that half hour, I take it, you were 
talking and he was talking? 
A I know this has been a long time. I am 
trying to remember all of these things. Dr. Lee 
suggested that we do — 
MR. STOTT: I am still going to object. It 
is hearsay. 
THE WITNESS: It was recommended. Maybe can 
I say recommended? 
THE COURT: No, it is hearsay. Go to your 
next question. 
MR. ZOLL: I do believe there is an exception 
to the hearsay rule. 
THE COURT: It doesn't fall within the 
exception. 
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Q (By Mr. Zoll) I just want to know what you 
said. As a matter of fact, I think I have asked enough 
on what you said. I wanted to know if you had been in 
an interchange with Dr. Lee for some hour and a half, 
you said? 
A Uh-huh. 
Q I guess during those times you had explained 
those symptoms and did you explain anything in addition 
to that? That is just yes or no. 
A Yes. 
Q Now, after the visit with Dr. Lee, what did 
you next do with Perry? 
A Perry was scheduled for an IVP and I don't 
know the other word, VCU. 
Q Was that in that very meeting? 
A Yes. 
Q Do you know how long after the first meeting 
that you were scheduled for an IVP, you had the IVP 
test? 
A It was on the third day of the next week 
because they only do those Tuesday and Thursday 
mornings. They did them Tuesday and Thursday mornings 
at Primary Children's then. 
Q You did the very next one? 
A The very next week we went in on Thursday. 
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Q Then right after that, what happened? 
A Well, Perry, we took Perry in. Tony with me, 
took off work and went in with me. The test taxes 
about four hours, actually, from the time they took the 
little boy from us and he goes on into the x-ray. They 
filled him up with dye and they x-rayed the dye, I 
guess coming down through the kidneys and down through 
the tubes and bladder and out. They hand the little 
boy a plastic bag and he pees in the plastic bag while 
they are taking the x-ray. 
Q You got the results of the tests? 
A We hand-carried the x-rays back to Dr. Lee. 
Q Was there some kind of urgency about that by 
anybody? You felt a sense of urgency? 
A I am afraid you are going to get an objection 
here, but Dr. Lee suggested — 
MR. STOTT: Same objection, Your Honor. 
MR. ZOLL: You are right. 
THE COURT: You can't testify. Dr. Lee has 
to testify what he said. 
THE WITNESS: Can I explain? 
THE COURT: No, you can't. You cannot 
testify what he said to you. That is a rule and you 
are going to have to live with that rule. Go to your 
next question. 
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Q (By Mr. Zoll) We learn a new way to talk in 
court. We are working on that. At leas*c you can see 
the objection coming before. I just want to know what 
you said and what you did and what you observed only. 
So after you obtained the results, you went back to 
Dr. Lee, right? That is what you said. Then I take it 
you had a meeting with Dr. Lee; is that correct? 
A Our meeting was scheduled for as soon as the 
x-rays were over. We hand-carried the x-rays to 
Dr. Lee's office. 
Q What was scheduled after that? What did you 
say to Dr. Lee in that meeting, if anything? 
A Dr. Lee was on the phone with Dr. Jaffy when 
we got there. So we had to wait a few minutes. 
Dr. Jaffy was or is the x-ray technician that took the 
pictures of Perry. He introduced himself to us when we 
took Perry in, and he was on the telephone with 
Dr. Jaffy when we got there. So we had to wait in his 
examination room for him. He came in and put Perry's 
x-rays upon the lighted screen. At the same time or 
right before Perry, a little girl was having hers done. 
He also had the little girl's x-rays upon the screen. 
He showed us the difference. 
Q What did you observe on the two x-rays? 
Maybe you can look at the chart. 
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A Even though — 
MR. STOTT: Your Honor, I will object, 
foundation for this witness to testify. 
THE COURT: Sustained. 
MR. ZOLL: I guess I am not sure I understand 
the objection. 
THE COURT: She is not a radiologist or 
technician. We don't know if she can read x-rays. You 
may lay a foundation. I don't know if you can or not. 
I have just sustained the objection on the foundational 
ground. 
Q (By Mr. Zoll) I only want you to testify to 
what you observed. I don't want you to tell me what 
you think it means or anything like that. 
A I observed — 
MR. STOTT: Same objection, Your Honor. 
MR. ZOLL: Your Honor, can't she testify as 
to her observation. She saw one x-ray here and one x-
ray — 
THE COURT: Come up to the bench. 
(Off the record discussion between Court and 
counsel.) 
THE COURT: Objection sustained and you may 
proceed to the next question. 
Q (By Mr. Zoll) After the visit you had with 
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1 Dr. Lee, what happened next with respect to treatment 
2 or medical assistance given to Perry? 
3 A An appointment was made at Primary Children's 
4 Hospital at the first of the next week to do Perry's 
5 first cystogram. 
6 Q You heard Dr. Lee testify about that 
7 cystogram? 
8 A Yes. 
9 0 That is correct, it did happen the way he 
10 testified? 
11 A Yes. 
12 Q I would like to pass beyond that cystogram 
13 and move in beyond that to what you observed about 
14 Perry after the first cystoscopy that he testified 
15 about and before this surgery itself. That occurred 
16 with what you heard Dr. Lee testify about this 
17 bilateral taping of the bladder and ureter. Could you 
18 please describe for us as graphically as you can what 
19 you observed in Perry and his growth and his urination 
20 and so forth from that time period? 
21 MR. STOTT: I will object as to the question 
22 being vague and ambiguous and compound, as well. 
23 THE COURT: Restate your question. 
24 Q (By Mr. Zoll) Let me draw your attention to 
25 I Just shortly after this cystoscopy that occurred that 
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Dr. Lee had performed. Okay. After this particular 
procedure, what did you next observe about Perry and 
tell me what you noticed about Perry with respect to 
his symptoms, day-to-day activities? 
MR. STOTT: May we have a time frame, Your 
Honor, as to the date? Identification has only been 
with when he did the surgery. 
THE COURT: Lay a foundation. 
Q (By Mr. Zoll) You recall the date of that 
cystoscopy? 
A It must have been about the 13th of December. 
Q And after, I am talking about just after the 
middle of December. 
A Okay. Perry didn't change much. There 
really wasn't much change. Perry was still doing what 
he had always done: Urinating very little except when 
the bladder couldn't hold anything, it was forced out. 
That is where the wetting comes from. 
Q How did you feel about the care of Dr. Lee? 
MR. STOTT: Objection, Your Honor. 
THE COURT: Sustained. 
Q (By Mr. Zoll) After you noticed the 
difference, you noticed the symptoms about Perry, did 
you tell that to Dr. Lee? 
A Oh, yes. We went back in for another cysto. 
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1 Q And did that help after the cysto, change any 
2 symptoms? 
3 A Not much. Perry's stream was still slight 
4 because now I was very aware of this. I was very 
5 watchful. I was in the bathroom with him quite a bit. 
6 I wanted to make sure it wasn't any blood in his urine. 
7 J I wanted to make sure of the stream. The blood that 
8 was in his urine after the cystos, I had to make sure 
9 that it wasn't there for an extended period of time; 
10 that he should only do it maybe two or three times 
11 I after the cysto and the blood should be gone. 
12 J Q Were there any procedures that you were 
13 J . JTillMftiig «il± JRaccp M prcgrTited try Ibr. , LWP MB to hxs 
1 
14 1 urination hafclts, or voiding ^iBfoirts? 
15 I A We were back on Tofranil. We were also back 
16 on several other drugs that I cannot specifically tell 
17 I you the names of right now. I believe Dr. Lee 
18 mentioned some yesterday that helped the bladder to 
19 I relax, but also helped the muscle to stay tight. 
20 Q Were there any mechanical devices used? 
21 I A We used a bed wetting machine for awhile. I 
22 told Dr. Lee it was useless to use. Perry would sleep 
23 right through it. 
24 Q Any other mechanical means? 
25 I A I believe it was after the second cysto Perry 
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ran into some problems and Dr. Lee suggested that 
maybe — 
MR. STOTT: Your Honor, I object, I hate — 
Q (By Mr. Zoll) Don't tell us what — Let me 
back up. You mentioned bed wetting devices. Do you 
know what catheterization is? 
A By heart. 
Q What is it and how is it used? 
A It is when a small plastic tube is inserted 
into the penis, goes through the penis and goes up 
through the bladder and the urine comes from the 
bladder through that plastic device and is voided into 
the toilet or whatever. 
Q Was that done in this case with Perry? 
A It was done by me. 
Q Can you tell me about when? 
A Right after the second cysto. 
Q Tell me how that worked then. You told me 
how it worked. It was you that did it. Did Perry 
learn to do it himself? 
A Perry got so he could do it himself. We had 
to do it on Perry every four to six hours. We would 
get a tube of Xylocane. We would take the catheter, 
which of course is a child's catheter, we would take 
the Xylocane, which is the gel and we would put it all 
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1 over this catheter up to a certain spot that was marked 
2 on the catheter. I would hold Perry's penis in my hand 
3 and we would thread this catheter down through the hole 
4 at the end of his penis, down to where the little black 
5 dot was. We would pull a little tiny ways back out and 
6 the urine would come out of the tube. I only did this 
7 for just a few days, and then I felt like Perry could 
8 do it, which he could, which he did very well. In 
9 fact, it got to be where he was proud of himself that 
10 he could urinate when he wanted to and didn't have to 
11 I wet his pants now. 
12 Q What was the Xylocane for? 
13 A To lessen the pain of putting it in the 
14 penis. 
15 Q Do you have the catheter with you? 
16 A I do have a spare one that I found in all of 
17 our records. My husband can get it for you. It is in 
18 the side of my purse. 
19 MR. ZOLL: I would intend to introduce that 
20 for demonstrative purposes? 
21 I THE COURT: Just go ahead, try your case, 
22 Mr. Zoll. 
23 MR. ZOLL: Could I approach the bench? 
24 THE COURT: You may. 
25 (Off the record discussion between Court and 
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counsel.) 
THE COURT: Ask your next; question, Mr. Zoll. 
Q (By Mr. Zoll) The one you have brought with 
you, is that one you have used on Perry? 
A Yes, I have several. 
Q Have you used this very one on Perry? 
A Oh, yes. 
Q Let me show you — I show you what has been 
marked as Plaintiff's Exhibit 16-P. Can you identify 
that for me and tell me what it is. 
A It is Perry's catheter. 
MR. ZOLL: I would offer Exhibit 16-P into 
evidence, Your Honor. 
MR. STOTT: No objection. 
THE COURT: Received. 
Q (By Mr. Zoll) You testified about the little 
black mark. You see the black mark? 
A Yes, that is the black mark we would go up 
to. We would stick it in that far where it is marked. 
You would pull it back a little bit, maybe a quarter or 
an inch or so. The urine will flow in that tube. I 
think there are one or two holes at the end of that. 
The other one is capped, so you pull the cap off. 
Q At the time you inserted the catheter, there 
comes a point you go to the black dot and you release a 
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1 little cap? 
2 A Yes, actually what we did is stand over the 
3 toilet. He pulled the cap off and put it in there and 
4 it would go right into the toilet., 
5 Q Was there an occasion you would go short of 
6 the black line or after the black line? 
7 A Couple of times Perry would get a little 
8 carried away with sticking it in there and go farther 
9 than the black line and found out he couldn't go past 
10 the black line because that is when it hurt. 
11 Q Was there other size catheters used or is 
12 this the size? 
13 A No, there are other sizes. In fact, there 
14 were other sizes used on Perry. This one we found was 
15 the most comfortable because it is a very small 
16 catheter. The other catheters were a lot larger. 
17 Q Were there attempts to make these larger 
18 catheters work? 
19 A Yes, but I couldn't handle it. I had asked 
20 Dr. Lee if we could have a small one or if a small one 
21 would hurt, is how I put it. 
22 Q And did he provide you a small one? 
23 A Yes, he did. 
24 Q Now, there came a point in time where you had 
25 this tapering surgery Dr. Lee testified. You 
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recall that? 
A Very well. 
Q Can you tell me what you observed about that 
surgery, beginning with just taking Perry in, how long 
he was there and then post operative observations. Can 
you briefly tell me about that? 
A Could I tell you before the surgery, a month 
before? 
Q Oh, yes. Let me re-ask the question. Let me 
draw your attention to just a month before the surgery. 
Were there any significant facts about Perry that you 
observed building up to that surgery that you can tell 
me about? 
MR. STOTT: What is the time? 
THE WITNESS: That would be probably around 
August, because Perry's surgery was on my birthday in 
September. So that would have been around the first of 
August. 
Q (By Mr. Zoll) What year, Judi? 
A 1982. Dr. Lee was in Europe for a month. 
Before he left he informed me if I had any problems I 
could call his associate, Dr. Bourne. I don't believe 
Dr. Sorenson was in with him at the time. Perry was 
very ill for that month. Perry's weight dropped down 
to about 32 pounds. At five years old he was just skin 
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cross examination is reserved by the defense in this 
matter and you may call your next witness and you may 
step down temporarily. 
MR. ZOLL: Dr. James Howell, please. 
DR. JAMES WTLLIAM HOWELL 
Called as a witness on behalf of the plaintiff, after 
having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. ZOLL: 
Q Would you state your full name for the record 
and spell that last name for the reporter. 
A James William Howell, H-o-w-e-1-1. 
Q Can you tell me where you currently reside. 
A Currently reside in Lander, Wyoming. 
Q How long have you been there? 
A Four years. 
Q What is your current occupation? 
A I am the medical director of the Wyoming 
State Training School in Lander. 
Q Can you tell me what the Wyoming State 
Training School consists of? 
A The best way to describe it is that it is 
somewhat equivalent to the American Fork Training 
School here in Utah. It is an institution for the 
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mentally retarded. Approximately 425 residents of the 
institution. 
Q What is your primary function or relationship 
or duties, so to speak, with that institution? 
A Well, it is two fold. I am the medical 
director and so I am responsible for supervising three 
other physicians on the staff. And in addition to that 
administrative function, I also provide general medical 
care to the residency institution. 
Q Can you tell me what is the patient base or 
clientele, or group of people that you see there at the 
hospital? 
A Well, it is a wide range of both ages and 
medical situations. I would estimate that 
approximately 25 percent of our folks are in the 
pediatric age group. Probably another 20 to 25 percent 
are in the geriatric age group. So, I think our 
distribution of patients, in terms of age, is fairly 
comparable to that in a normal community. 
Q All right. I am going to back you up to 
medical school for just a minute. Can you tell me 
where you attended medical school and when? 
A I attended the University of Utah, College of 
Medicine, from 1979 until I graduated in 1983. 
Q During the course of that medical school 
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1 training here at the University of Utah, did you take 
2 any variety of courses relating to pediatrics? 
3 A Well, as part of the core curriculum at the 
4 university, there is a mandatory clinical clerkship, it 
5 is called, in pediatrics. There is academic course 
6 work and then you work under supervision in the wards 
7 in the mandatory clerkship, and then you have an 
8 opportunity in the senior year to take some additional 
9 elective courses that are clinical. As a medical 
10 student, you work under the house physician, as well as 
11 the attending physicians. 
12 Q During the course of the medical training 
13 that you had, did you gain any special interest in 
14 pediatrics? 
15 A Well, I at one time thought I might do 
16 pediatric residency. I had sort of a personal interest 
17 in that. My own daughter has a problem. 
18 Q Did you take any extra courses or any other 
19 training along that line? 
20 A I did take a number of elective courses, 
21 focusing on pediatrics in my last year of medical 
22 college. 
23 Q Then after medical school, what did you do? 
24 Did you perform any internship of any type? 
25 A Yes, I did what is known as a — they called 
the transitional internship. It is a rotating 
internship here at the LDS Hospital here in Salt Lake. 
In addition, I was involved in some research, in 
clinical genetics down at the American Fork Training 
School. 
Q Let me focus on those two items for just a 
moment. What is the mandatory rotation you are talking 
about? 
A During medical school you are required to 
cover sort of the broad spectrum of general medicine. 
You do a series of six to eight-week rotations in each 
area of medicine, like general and internal medicine, 
surgery, pediatrics, OBGYN, and that is part of the 
mandatory training as a junior, before you tend to take 
elective courses. 
Q I guess I don't understand the rotation part. 
Are you seeing patients during that time? 
A Are we talking about medical school? 
Q Right after medical school. 
A Rotating internship, rotating internship 
consists again of spending a fixed period of time. 
Usually it is one to three months on the different 
broad areas of medicine, general and internal medicine, 
pediatrics and OBGYN, and perhaps you do a month or two 
of elective things. It is sort of a means of giving 
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1 I you the fundamentals in general medicine. Familiarity 
2 with the basics in each area. 
3 Q Rotating internship provide you access to the 
4 pediatric side. Please explain. 
5 A That is correct. I did three montns of 
6 pediatrics at the Primary Children's Medical Center and 
7 then did an additional month of child psychiatry as an 
8 elective. 
9 Q About three months. Can you tell me what 
10 that means? What do you do during that time period? 
11 I k During that time you are one of the house 
12 staff physicians and so as patients are admitted to the 
13 hospital, you are primarily responsible for that care 
14 under the supervision of the physician who admits them 
15 to the hospital. He is known as the "attending 
16 physician," and it is a way of having supervision but 
17 also it is a teaching tool because you get to see a 
18 large number of patients who come into the hospital. 
19 You do the evaluation when they come in the door, and 
20 you care for them while they are in the hospital. 
21 I Q During the time period you were in medical 
22 school and afterwards, your internship was taking place 
23 in Utah, as I understand it; is that correct? 
24 I A That is correct. 
25 | Q How long does that last? 
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1 A My internship was one year. 
2 Q And right after internship, what did you do? 
3 A Then I joined the staff at the Wyoming State 
4 Training School in Lander as a staff physician. 
5 Q What certification do you have there? 
6 A I am licensed to practice in the State of 
7 Wyoming. 
8 Q While you were in medical school and in the 
9 intern program you have mentioned here in Utah, did you 
10 have occasion to study in any way what the existing 
11 standard of care for pediatricians might be? 
12 A Well, I believe it is medical school and your 
13 internship year are kind of a process whereby that is 
14 what is being instilled in you: Is what is the 
15 approach to a patient. When you have a patient that 
16 presents with problems, how do you evaluate those 
17 patients. And each area that you cover in medical 
18 school tends to inculcate, if you will, with the 
19 approach to patients in that particular area. And so, 
20 certainly that is true in pediatrics. You are working 
21 very closely with a number of different attending 
22 physicians who practice pediatrics in the community, as 
23 well as helping take care of their patients. They are 
24 communicating to you how it is you approach the 
25 J patient; what is the best treatment; how do you 
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1 evaluate the patient. 
2 Q Then, did you become familiar during that 
3 time period with the standard of care in Utah? 
4 A Yes. 
5 MR. STOTT: Object to the form of the 
6 question and ask the answer be stricken. 
7 THE COURT: What is the basis of your 
8 objection? 
9 MR. STOTT: Lack of foundation. 
10 THE COURT: Sustained. Well, no, he can say 
11 yes or no. That is later to come, I suppose, if you 
12 have an objection at all. I will let the answer stand. 
13 Q (By Mr. Zoll) Now, during the time after your 
14 internship, you traveled to Wyoming, joining the staff 
15 there. Did you maintain any contact or communication 
16 with Utah? 
17 J A Although we have a number of specialists in 
18 J the Lander community, really out of proportion to its 
19 size, often times we have patients that require a 
20 university setting for their treatment and we have 
21 J referred several patients to Utah for special problems 
22 that we felt we couldn't handle in our community. 
23 Q You have any other contact with Utah 
24 physicians, pediatrics, urologists? 
25 A Well, aside from the contact established when 
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you refer a patient to the center, you end up talking 
to the physician on the phone and they are very good 
about giving you the feedback after they see the 
patient and they understand what is wrong, then it 
becomes an educational experience for you in the sense 
that they are calling back and explaining what they 
found. What they think ought to be done; why they 
think something was the way it was. You also 
participate in continuing medical education activities, 
seminars, and I have traveled to Utah on a few 
occasions to attend those sessions. 
Q Do any members of the medical community from 
Utah travel to your institution? 
A Yes, we have actually through the State 
Training School, we have arranged for two physicians 
from Utah to come to the State Training School itself 
and give a two-or-three-day seminar and in which we 
discuss certain aspects of our population and look at 
patients. 
Q You have occasion to learn these procedures 
and routine that is followed then by these Utah 
physicians and pediatricians? 
MR. STOTT: Object to the form of the 
question as leading again. 
THE COURT: Sustained. 
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1 Q (By Mr. Zoll) Tell me what you do learn from 
2 these physicians? 
3 A Well, they are communicating to you how they 
4 are treating patients in Utah, that are in Salt Lake 
5 City, in the medical community there, and communicating 
6 that knowledge to you. 
7 Q Have you established, in your opinion, a 
8 familiarity even recently or currently, your current 
9 occupation, as to the standard care in Utah for 
10 treating pediatricians? That is a yes or no answer. 
11 A Yes. 
12 Q Now, let me go back and ask a little bit 
13 about the medical conimunity which you currently reside 
14 or work under. Can you tell me a little bit about it? 
15 First, starting with Lander itself. What kind of 
16 population is it? Then a little bit about the medical 
17 community, if you might. 
18 A Lander is a small city for Wyoming. It's 
19 population is between 10 and 12,000. It is somewhat 
20 unusual in that a fairly sizable medical community is 
21 developed there out of proportion to the size of the 
22 population because it is a desirable place to live. It 
23 is up against the mountains. So, we have right now 
24 approximately 30 physicians in town and just about all 
25 specialties are represented. The reason they are able 
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to make a living there is because they get referral 
patients form all over that area of Wyoming, that whole 
area base. And so we are quite fortunate at the State 
Training School because we have this kind of base in 
town and it makes it less inconvenient to refer 
patients to specialties. 
Q Let me ask you about the answer you gave a 
few moments ago. I am trying to pin down the time 
period. You answered yes, you are familiar with the 
standard of care when you were in medical school and 
subsequently in your training and residency here in 
Wyoming. My question goes to, have you studied or have 
you become familiar with the standard of care in Utah 
back to, let's say, December of 1976? 
A Yes. 
MR. ZOLL: Let me make a request for the 
Court. I would like to ask for qualifications of this 
witness as an expert, Your Honor, in knowing the area 
of the standard of care in Utah at the relevant time 
period in Utah pertaining to this case. 
MR. STOTT: What? 
MR. ZOLL: Asking for a ruling of the 
qualifications of the expert, asking to be enabled to 
testify about the standard of care in Utah as to the 
pediatrician standard of care being familiar with it. 
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1 MR. STOTT: I think the witness testified 
2 that he has an opinion as to whether or not he knows 
3 the standard of care, but he hasn't been asked that 
4 yet. Until such time it is before the Court, I object. 
5 THE COURT: Proceed with your questions. 
6 MR. ZOLL: Just for a point of procedure. I 
7 J believe the qualifications could be made before the 
8 actual question would be asked. If Your Honor would 
9 request a ruling for — 
10 THE COURT: State exactly what you are 
11 I asking. 
12 MR. ZOLL: What I am asking — 
13 THE COURT: Him to be qualified to do what? 
14 MR. ZOLL: To testify as to the standard of 
15 care in Utah and I will ask him about the standard of 
16 care, once I get a ruling of the qualifications. 
17 THE COURT: I am not able to fit that into a 
18 framework, that is the reason we are having some 
19 difficulty. Proceed with your questioning, and I think 
20 if that is something objectionable, Mr. Stott will 
21 probably object. Go ahead. 
22 Q (By Mr. Zoll) Dr. Howell, you have had 
23 occasion to review certain records, have you not, 
24 involved with Perry Anton's treatment and diagnosis? 
25 J A Yes, I have. 
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Q Could you tell me what records you have 
reviewed? 
A I reviewed the office records of Dr. Thomas, 
the periods of which was 1977 through some months in 
1981. 
Q Now, you see what has been entered into 
evidence as Exhibit No. 15-P, which is a selected 
summary of those entries. To the best of your 
recollection, is that an accurate reflection of the 
records you reviewed? 
A Yes, that encompasses the time period. 
Q Besides the officer records, have you 
reviewed anything else? 
A I believe I saw a letter from Dr. Lee to 
Dr. Thomas, indicating the results of his test. 
Q Now, Dr. Howell, on a review of those 
records, did you come to an opinion as to whether or 
not Dr. Thomas should have discovered or diagnosed post 
urethral valve, just a yes or no answer to that. 
MR. STOTT: Your Honor, may I have the 
question restated. 
THE COURT: Restated? 
MR. STOTT: Yes, please, I guess it is his 
question. I am sorry, may I have the question read 
back, please. 
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1 THE COURT: Yes. 
2 (Last question read back by the reporter-J 
3 MR. STOTT: Thank you. 
4 THE WITNESS: Yes. 
5 Q (By Mr. Zoll) Okay, doctor, would you give me 
6 that opinion. 
7 MR. STOTT: Objection, lack of foundation, 
8 lack of competency. 
9 THE COURT: Sustained. Lack of foundation. 
10 MR. ZOLL: Your Honor, can we have audience 
11 with the Court? 
12 THE COURT: Pardon? 
13 MR. ZOLL: Your Honor, can we have an 
14 audience with you? 
15 THE COURT: Certainly, we will have the 
16 bailiff take the jury from the courtroom into the jury 
17 room, and we will have a little legal matter here, 
18 ladies and gentlemen. 
19 I (Jury left the courtroom.) 
20 J THE COURT: Let the record show the jury has 
21 left the courtroom* You may proceed. 
22 MR. ZOLL: Your Honor, it is our position we 
23 would like to state for the record and to the Court 
24 that there has been adequate foundation and 
25 I qualifications laid for which this witness can testify 
85 
1 as to the standard of care and provide an opinion. 
2 I base my position on first, of course, the 
3 Utah Rules of Evidence, Rule 702. It says when an 
4 expert may testify if scientific or technical or other 
5 specialized knowledge will assist the trier of fact to 
6 understand the evidence or to determine a fact in 
7 issue. In this case, we have agreed to the standard of 
8 care-Then Your Honor has some discretion, of course, to 
9 decide whether or not he should testify. The statute 
10 goes on to say that the qualification requirement as an 
11 expert of knowledge is to his skill, experience, 
12 training or education. Where adequately laid 
13 foundation as to his skill, experience and education. 
14 And the only issue that may be open as to the 
15 sustaining of the lack of foundation, as I understand 
16 it, could be as a result of the Burton vs. Youngblood 
17 case, 711 P2d 245, a Utah case wherein it lays out the 
18 exception for the rule that various disciplines cannot 
19 testify against one another or at least as experts 
20 against one another, or even in favor of one another in 
21 the event you cannot lay foundation that the party is 
22 not otherwise familiar with the standard of care. The 
23 language that I rely on is dust that. That it suggests 
24 you merely have to lay foundation, as I understand that 
25 case, as to the familiarity with the standard of care. 
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1 In this case, and I cite Justice Zimmerman's ruling on 
2 that, I believe that he says that that usually an 
3 expert in one field of medicine cannot testify as to 
4 the standard of care in another field of medicine 
5 unless a foundation is laid showing that the expert 
6 from another field is familiar with the standard of 
7 care. 
8 Now, the familiar term, of course, is 
9 important wordwise. I think the word "familiar" as I 
10 read Justice Zimmerman's position, he said the reason 
11 in the Youngblood case they wouldn't allow them to 
12 testify in that case is because they could not get a 
13 response from the witness that he was familiar. He 
14 said he wasn't familiar and he went on to suggest, as I 
15 I read the opinion, that familiarity merely means that he 
16 J can testifv that there is some knowledge that he has 
17 gained to make him familiar. 
18 This witness has said he has gone to school 
19 here. He has read the text books here. He did his 
20 interning here. He went on into Wyoming where he is in 
21 I constant contact with urologists who come to seminars 
22 there, and he testifies he has familiarity. I suspect 
23 who, better than a law student may know sometimes the 
24 Rules of Evidence of certain laws while they are in law 
25 school better than we ever do again after the bar exam 
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1 is passed. I think likewise, a doctor who is in the 
2 heat of training to be a doctor has specialized 
3 courses, text book studies, rotating internships, all 
4 give them an understanding of the level of the standard 
5 of care procedures and that to be followed by a 
6 pediatrician. As I understand that ruling, as I 
7 understand that, coupled with Rules 702, that this 
8 testimony would assist the trier of fact, it ought to 
9 come in. He ought to be qualified. 
10 Of course, Mr. Stott has an opportunity to 
11 cross examine, to say he is not as qualified as perhaps 
12 he should be. To impeach him in any way he can and 
13 that then goes to the jury and in their minds to be 
14 able to weigh the evidence. The whole purpose, of 
15 course, as I know the Court knows, is to be able to 
16 present evidence to this jury so they can make a 
17 decision based on the best evidence without being 
18 unnecessarily burdened to us, as the plaintiff, just 
19 because he is in a different discipline, as long as he 
20 is familiar with the standard of care. We would submit 
21 it. 
22 MR. STOTT: I object on the basis that proper 
23 foundation has not been laid. Not only has the witness 
24 not demonstrated through his testimony that he has a 
25 familiarity as between the standard of care between his 
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1 area of practice and that area of practice of 
2 pediatricians in Utah. There has not been an 
3 establishment by this witness of the identification of 
4 the doctors that have come to Wyoming and that he has 
5 consulted with in Utah as being pediatricians. He has 
6 said "doctors," and there has been no identification of 
7 people with regard to their area of specialty. 
8 Mr. Zoll, through the questions of this 
9 witness, has not been able to meet the requirements of 
10 Burton vs. Youngblood. They are very specific and I 
11 will not do the homework for him. The language 
12 specifically states, absolutely states in there as to 
13 what has to be done. If you don't do it, you don't get 
14 it in, and I object. 
15 THE COURT: Mr. Zoll, anything further? 
16 MR. ZOLL: Yes, sir. As to the testimony of 
17 — if the lack of foundation is you have to name the 
18 pediatricians, I know of no cases establishing the 
19 standard of care by saying, "I know my standard of care 
20 from Dr. A, Dr. Z,'° whatever. It is learned by 
21 working, communicating, reading, reviewing, looking at 
22 patients in kind of a whole way of just practice of the 
23 medicine. I know of no requirement you have to say it 
24 was Dr. Y who I spoke with and he is the one who told 
25 me this is the standard of care. The standard of care 
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comes to one through experience, like the standard of 
care for a lawyer, or Court. This is the way you 
customarily do things here. This is the way we learn 
to do things here. If he learned that, he is familiar 
with that. There is no impeachment. It does not 
violate Youngblood. 
He says he has got the familiarity. He says 
he has got the familiarity. It should come in. The 
evidence should come in to assist the trier of fact. 
THE COURT: The Court's ruling will remain 
the same. I am still not satisfied a foundation has 
been established for this man to give an opinion in 
regards to the matters in controversy here. 
You may bring in the jury. 
MR. ZOLL: Your Honor, one more point. I 
guess to make a point, of course, is a critical issue 
for us, is do we have any input as to what foundation 
is lacking? 
THE COURT: Well, I can't help one side or 
the other, Mr. Zoll. I have to just rule on each of 
the motions and the evidence as it comes in. If I were 
to start trying lawyers' cases for them, I would soon 
be considered an improper Judge. You are the lawyer. 
I just have to rule on the motions and evidence as it 
comes. Bring in the jury. 
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(Jury brought back into the courtroom.) 
THE COURT: Let the record show the jury has 
returned from the jury room and, Mr. Zoll, you may go 
to your next question. 
Q (By Mr. Zoll) As you were determining your 
standard of care, doctor, did you have occasions to 
speak with various physicians or anyone about what the 
standard of care is in Utah as to pediatricians? 
A Yes, on several occasions, I believe, over 
the past four years. 
Q Can you tell me any particular doctor that 
you spoke with? 
A Well, one of the seminars and workshops we 
had in which we invited a Utah pediatrician, was 
Dr. John Carey, who was trained as a pediatrician. 
Also specializes in clinical genetics. He came to our 
university and spent three days having seminars. 
Q And you and he had discussions? 
A Yes. 
Q Have you had any opportunity to have 
information given to you about detection of urinary 
tract infection or obstructions of any type dealing 
with the urinary tract system? 
A Well, I have referred patients to the Doctors 
Middleton here in Salt Lake, who are urologists for 
91 
problems with enuresis, and had discussions with them 
about the possible work-up or evaluation of that 
problem. 
Q Are there any urethral valve cases in your 
complex institution in which you currently work in 
which you are working? 
A I don't believe so. 
Q Any urinary tract-type matters at all? 
A We have a number of patients, possibly as 
many as a dozen, who have various urinary tract 
problems. Whether it is congenital in nature or a 
result of complications from cerebral palsy. 
Q Have you come to know whether or not the 
standard of care in Lander is similar or the same as 
the standard of care in Salt Lake City as to the 
diagnosis or non-diagnosis of urinary tract or renal 
dysfunction problems? 
MR. STOTT: Just a moment. I would request 
that the witness answer the question with a yes or no. 
I think that is what the question called for. 
THE WITNESS: Could you repeat the question? 
Q (By Mr. Zoll) Let me try again. Have you 
come to know what the standard of care in Lander is and 
its relationship to Salt Lake City and whether or not 
the standard of care as to diagnosis or misdiagnosis of 
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STOTT: Now, I would object to 
COURT: Sustained. 
Mr. Zoll) Do 
Lander? 
Yes. 
is? 
that 
you know the standard of 
Have you determined whether or not 
standard of care in Lander 
urinary tract problems are 
with respect to d 
different in any 
the 
iagnosis of 
way than 
the standard of care in Salt Lake City? 
MR. STOTT: Object to the form of the 
question. 
THE COURT: Sustained. 
MR. ZOLL: We would appreciate a little 
direction on the form of the question. It is a very 
broad objection, Your Honor. If we could get a little 
input as to what the broad sustaining of that question 
is, it would be very helpful for us to know where we 
are heading. 
THE COURT: State the ground of the 
objection. 
MR. STOTT: Lack of foundation. 
THE COURT: Sustained. 
Q (By Mr. Zoll) Do you know the standard of 
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care in Lander? 
MR. STOTT: Object to the form of the 
question as being leading and suggestive and not 
pertinent with regard to pediatricians. 
THE COURT: Come up to the bench, gentlemen. 
(Off the record discussion between Court and 
counsel.) 
THE COURT: Objection is sustained. 
MR. ZOLL: We would make a proffer at this 
time, Your Honor. 
THE COURT: Well, are you through? Do you 
have any other questions. 
MR. ZOLL: No more questions. 
THE COURT: I will certainly allow you to 
make a proffer. And again, ladies and gentlemen, I 
will have to have the bailiff take you back to the jury 
room. Thank goodness you have windows in there. Some 
of our jury rooms don't have windows. 
(Jury left the courtroom.) 
THE COURT: The jury has now left the 
courtroom. Am I to understand, Mr. Zoll, that you have 
no other questions of the doctor, Dr. Howell, but you 
would now like to make a proffer for the Court? 
MR. ZOLL: Yes, Your Honor. 
THE COURT: Okay, you may proceed. 
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1 MR. ZOLL: We would proffer, Your Honor, that 
2 we believe the foundation has been adequately laid 
3 under the case that we have already cited. The doctor 
4 in his position can testify as to the standard of a 
5 pediatrician in Utah. The testimony that would be 
6 presented from this doctor would be that there was not 
7 early enough detection of the urethral problems and it 
8 should have been referred out to another physician, as 
9 he understands in Utah. The testimony would then be 
10 that upon review of the symptoms as any pediatrician in 
11 Salt Lake City would review them, there would be a 
12 determination made or should be a determination made 
13 J that further work-up and investigation should be made. 
14 J And that at least if further investigation didn't 
15 J reveal the underlying origin of problems or reasons 
16 that ultimately have resulted, as they have here in the 
17 diagnosis of post urethral valves, then it could have 
18 J been referred to someone who could have spotted it. 
19 And the testimony is basically that the 
20 referral is a standard of care in Utah — well, in 
21 I Lander, that to any urologist or someone trained with 
22 the ability to pick up urinary tract problems. 
23 THE COURT: Okay. 
24 MR. ZOLL: Further, there would be testimony 
25 I as to the risks of post operative procedure, general 
95 
risk of post operative procedures relating to the 
tapering in these cases, the urethral and bladder, 
including scarring and a series of items that can 
happen that I only need to tell really as to the 
effects it can have by having surgery and violating the 
integrity of the human body by having surgery itself. 
And early detection would make a difference in his 
judgment and damage to the renal area. 
MR. STOTT: Early detection would make a 
difference what? 
MR. ZOLL: Would make a difference in 
limiting damages to the renal area, kidney and urinary 
tract. 
Furthermore, that the hypertension that he is 
now suffering from has an increase of cardiovascular 
problems, as well as life expectancy shortening. That 
would be all, Your Honor. 
THE COURT: Very well. Mr. Stott, do you 
have anything? 
MR. STOTT: No other comments. 
THE COURT: The Court at this point will, I 
think, make a further clarification of its ruling for 
the record. In this particular case the defendant is a 
pediatrician. I think it was suggested in the opening 
statement, a board certified pediatrician. That is not 
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1 A 9109 Southwest 55th. 
2 Q What is your current occupation? 
3 A Physician. 
4 Q Can you tell me what type of physician? 
5 A I am a pediatric nephrologist. 
6 Q Can you tell me what that is? 
7 I A I am a pediatrician. I specialize in kidney 
8 diseases of children. 
9 Q Are you certified in any way? 
10 A I am a board certified pediatrician and I am 
11 a board certified pediatric nephrologist. 
12 Q Can you give me a brief overview of your 
13 education, sir. 
14 A Went to college at University of Notre Dame. 
15 Went to medical school at the University of Texas at 
16 Dallas. Did my pediatric training in North Carolina 
17 Baptist Hospital, Houston Salem, North Carolina. Did 
18 my pediatric kidney disease training in Cincinnati 
19 Children's Hospital in Cincinnati, Ohio. 
20 Q And you have a field of expertise, I guess, 
21 is that fair to say? 
22 I A That is fair to say. 
23 Q What is that field? 
24 A Kidney disease of children. 
25 I Q Have you provided or performed an internship 
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the same motion and the same request of the Court of 
this witness because, as I went and took this witness"s 
deposition, Mr. Zoll did not show at this expert 
witness's deposition. Ana I asked this witness at that 
deposition if he intended to come to Salt Lake to 
testify as an expert witness in pediatric care. He 
said no. I had not anticipated this witness, 
therefore, to be called as an expert to pediatric care 
and move the Court at this time to deny the right of 
counsel to ask questions as to standard of care and as 
to treatment. I would like the opportunity to refer to 
the deposition, if I may. It would be my record of 
that. 
THE COURT: Okay, your motion is denied. 
Whether he said it in the deposition or not, if 
Mr. Zoll had made that representation or if there had 
been an Order of the Court, then you certainly could 
have relied on that and cut short your deposition and 
relied upon that. It would have been unfair for you to 
go forward. If the witness says he doesn't necessarily 
want to come and doesn't intend to come, I don't think 
that is anything the attorney in a case can rely upon. 
You should have proceeded to do whatever is necessary 
at that time. The motion is denied. Mr. Bailiff, 
bring back the jury. 
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1 Dr. Thomas had compiled during his care of Perry Anton 
2 suggested that further investigation of the urinary 
3 rract should have been made at an earlier age, whether 
4 it was made under the guidance of a physician to whom 
5 he was referred or whether the primary physician in 
6 charge of the case should make a decision of that 
7 investigation, is sort of open to discussion, I 
8 suppose. But I think further investigation of the 
9 urinary tract should have been made at an earlier age. 
10 Q Commonly, what is that further investigation 
11 you are speaking of? 
12 A Well, to have some assessment of the 
13 structure of the urinary tract. The problem that was 
14 most obvious was that Perry had difficulty with 
15 urination. His urination pattern was grossly abnormal. 
16 He was wet during the daytime. He was wet at 
17 nighttime, and the situation was recognized as being 
18 abnormal because medication was instituted with the 
19 intent of correcting the nighttime bed wetting. And 
20 yet prior to instituting that medication, the proper 
21 steps weren't taken to insure that the urinary tract 
22 was structurally normal. 
23 Q Does Perry currently have high blood 
24 pressure? 
25 I A Yes, he is under treatment for high blood 
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THE COURT: Let the record show the jury is 
in its place and we are ready to proceed. Mr. Zoll, 
you may call your next witness. 
MR. ZOLL: Thank you, Your Honor. Good 
morning, we would like to call Cal Bradshaw, who is 
3 I reading a deposition. 
3 THE COURT: You are calling the doctor? 
0 MR. ZOLL: Dr. Mc Aninch to be read by Cal 
1 Braashaw. 
2 THE COURT: Any objection? 
.3 MR. STOTT: No. 
L4 THE COURT: Ladies and gentlemen, let me just 
15 explain this to you so you will understand that a 
16 deposition has been taken of this doctor in California. 
17 And under our rules, it is allowed to be used here, it 
18 says, as if the doctor were sitting on the witness 
19 stand. The deposition will be read question and 
20 answer, and we will have a reader take the place of the 
21 doctor; and what is the reader's name? 
22 I MR. ZOLL: Mr. Cal Bradshaw. 
THE COURT: And he will come forward. You 
24 J may proceed. 
25 MR. ZOLL: We ask the deposition be 
0 Can they cause headacnes m a patient'/ 
A Occasionally. Rarely. 
Q What do you oelieve his Kidney problems now 
to be? 
A Well, ne nas a problem ot drainage. m s 
kidneys are inadequately drained because of this 
persistent hydronepnrosis that continues to cause 
obstruction, blockage and poor function ot the kidneys. 
His renal function is still very near the normal range 
but it is obvious tnat you can lose a large amount ox 
your normal renai function and still have a normal 
level of creatinine. His major problem now is still 
continued delayed damage and his hypertension which is 
coming, in my opinion, from his kidneys. He has lost a 
significant amount of renal tissue. 
Q Would you expect to see infection with him as 
a result of that? 
A Not necessarily. Infection is one of the 
things that goes along with it. Fifty percent of these 
patients don't have infections per se. 
Q Does the child still suffer from a ret lux 
problem? 
A I don't believe so. I think that has totally 
been resolved after Dr. Lee's surgery. But because of 
his ureters not being able to function properly because 
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I 
MR. STOTT: I am. 
MR. ZOLL: Sorry. 
(Deposition Continued) 
Q 'By Mr. otott) What was ^ne rime -hat Perry 
Anton's condition became irreversible; 
A I cion' t know. 
(Deposition Pause) 
MR. 3T0TT: Then, Your Honor, we SKIP the 
remaining part of page 66 down to page ^7, ^ me 14. 
THE COURT: Mr. Zoll. 
(Deposition Continued) 
Q (By Mr. Zoll) I have one question on tne 
irreversibility. I believe this question was just 
given by Mr. Stott. Although you say that you cannot 
determine it, at what point the damage is irreversible, 
is there some opinion you have as to what point in time 
there is more likely than not, or there is some degree 
of medical probability that it becomes irreversible. 
In this case, over a four-year period of enuresis and 
incontinence had occurred. Can you, based on the 
record you have reviewed, give at least some — and I 
am only asking for a reasonable degree of medical 
probability that the case could be deemed to have 
become irreversible? 
A Well, I can say almost with certainty that it 
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had reached its point of being irreversible oy the time 
Dr. Lee saw the child and during that period of time he 
3 I was under the total care of Dr. Thomas. 
4 MR. ZOLL: Thank you. 
5 (Deposition Concluded) 
6 THE COURT: You may step down. 
7 MR. ZOLL: Your Honor, we would offer the 
8 exhibit, the exhibit that is attached to the deposition 
9 as an exhibit for the purpose of taking it into the 
10 jury room, the vitae. 
11 THE COURT 
12 MR. STOTT 
13 THE COURT 
Any objection? 
No. 
Mr. Zoll, come over and take out 
14 I of the original deposition of this doctor, that exhibit 
15 and have it marked by the clerk. (Pause) Now, again, 
16 offer it by exhibit number. 
17 MR. ZOLL: Your Honor, I will offer 
18 Plaintiff's Exhibit 22-P into evidence. 
19 MR. STOTT: No objection. 
20 THE COURT: 22-P is received, and the record 
21 J will show that document was removed from the original 
22 deposition of Dr. Mc Aninch. 
23 It is now 12:00 noon. Ladies and gentlemen, 
24 we will take our noon recess. We are going to be in 
25 J recess until 1:30. So you can come back at 1:30 today. 
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that he never went off or fell off the growth chart or 
curve; is that true? 
A Not significantly. 
Q Well, did you say, 'Not significantly'° Is 
it your testimony he has fallen off the growth curve? 
A The difficulty in trying to plot accurately 
so that you have an exact curve is not always possible. 
Sometimes you have a little dip. You don't have any 
significant change in the growth pattern. 
Q So, it is your testimony here today that 
there was no significant falling off or declining on 
the growth curve? 
A Yes, that is right. 
Q Maybe I ought to ask for a little more 
explanation. On the Exhibit No. 24, can you kind of 
identify for us how that works, please, and how you 
plot a chart curve. 
A If you have a child who has failed to 
deliver, generally he is in the lower 10 percentile 
growth. As you watch his growth, often times his 
growth drops to below the curve. Often times several 
spaces below the curve. 
Q Excuse me, doctor, my question was could you 
just show us how the chart works, not what happens? 
A I am sorry. What normally happens with this 
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Q Ana on :ne June entry, wasn't he at least on 
the 25 percentile? 
A Yes, sir. He wasn't falling off. He was on 
the same growth curve. 
Q You don't consider it railing otf the chart 
when he is at a 25 percentile and is below 5 percent by 
the time he is three years old; is that your testimony? 
A That is true. 
Q Now, you were a pediatrician or trained in 
urological matters, are you not? 
A Yes, sir. 
Q Trainee to watch for posterior urethral 
valves? 
A We keep that in mind, yes, sir. 
Q You are personally trained for that, aren't 
you? 
A Yes. 
Q As a matter of fact, you know what the 
damages are if you fail to diagnosis post urethral 
valves, don't you? 
A Yes, sir. 
Q Can you tell me what you think the major 
symptoms are for post urethral valves? 
A Yes, sir. It depends on what age group you 
are looking at. Taking the early part of a child's 
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1 Q Ana tnere were ::mes wnen tne rever was 
2 without a aetermmation ?s to its origin trom your 
5 treatment ana diagnosis; ~sn t tnat true 
4 A No, :nar is not true. 
5 Q Your testimony is that every time a rever was 
6 presented by Ferry, tnat you uncoverea its origin' 
7 1 A I haa a rairly strong diagnosis with eacn 
8 visit that Perry had when he haa a fever. 
9 Q Did you determine the origin ot wny Perry at 
10 one point in time was presented to you on August -r ^9 
11 where it says He cries with penis. You want to refer 
12 to your recora to retresn your memory on that ottice 
13 visit? 
14 A What date was that, please' 
15 Q That was August '79. 
16 A Yes, I see the entry. 
17 Q Does that record retlect what the origin of 
18 J that symptom that was presented is or was' 
19 A At the time he complained about his penis 
20 hurting. He was examined ana touna that he had no 
21 abnormality of his penis. In explanation for the pain, 
22 it was felt often times children have a little ciosmg 
23 J of the urethra where it is sometimes a little painful 
24 when they urinate. That is common for 
25 circumcised boys. 
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signature." Is that wnat vou want'/ 
.3 Yes. Next entry then would be February 14, 
3 I 1377; is that correct? 
4 I A Yes. 
Q That was your impression, rollow up and 
treatment for that aay that was recorded there; is that 
right? 
8 J A That is right. 
9 Q Now, the next treatment, would you read to me 
10 what you have recoraed as occurring on tnat aay'/ 
11 A "Fussy, awaKe 5:30. Can't tolerate milk, 
12 bananas okay. Hard stomach, rninorrhea, rash.' 
13 Q Next visit. 
14 A Next visit: 11th of March. It says, "TML. 
15 Ampicillin*" 
16 Q TML, what does TML stand for? 
17 A His Left tympanic membrane. 
18 Q That is all that was recorded on that day? 
19 A Yes. 
20 Q The next office visit, what does it say? 
21 A It says, "Normal. Eye drops. Physical 
22 examination normal, tense." 
23 Q Does it say tense'? 
24 A Tense. 
25 I Q The next entry, what does it say for the 
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next visit? 
A It has TM, cilaterai, serious, Suditea. 
Q The entry for the next visit, wnat aoes it 
say? 
A "Bronchiolitis, colic, same. Slight tever. 
Physical examination, and it says Elixophyllin. 
Q Okay, the next entry. 
A The next entry says, "Nervous 2+, moro 4+. 
Chokes with milk. Sleeps poorly, pnysicai exam was 
normal. 
Q Next entry: June 3rd, '77? 
A It says, Bad bottom. 
Q Next entry? 
A It says, "Bad" and it says V-cillin. 
Q June 13, '77. 
A "High fever three times, sore throat, milk 
two times a day, three days, physical examination 
normal. Hemoglobin white and urinalysis. 
Q Next entry? 
A It says. Fever, arthritis. Physical 
examination:fluid on right, glands 2+, two times. 
Ampicillin." 
Q Please continue. What date are we on? 
A We are on the 23rd of October: "Tympanic 
membrane, left. Bronchitis. Physical examination rash 
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pnarynx rea, neck suppie, cnest clear. .'RI and 
observed." 
3 Q That entry, 4-10-79, it was prepared by 
4 someone else, wasn't it;? 
5 A Yes, sir. 
6 Q Who was that? 
7 A That was Dr. Bentley. 
8 Q Who is Dr. Eentley? 
9 A Dr. Bentley is a pediatrician at the Salt 
10 Lake Clinic. 
11 Q Then he cared for Perry on that day in your 
12 absence; is that correct? 
13 A That is right. 
14 Q Next entry is April 24. 
15 J A "Fever, earache, right. Ampicillin. 
16 Q Next entry? 
17 A "Tonsillitis with pus. Cut on r.ongue. 
18 Erythromycin. 
19 J Q 6-4, the next: entry, what does that say? 
20 I A "Stomachache, tonsillitis, Ampicillin." 
21 J Q August 1 says what? 
22 A "Cries with penis. Left knee bent, 
23 I stomachache. Spleen, liver, appetite, murmur, 90/70. 
24 NSR BM lose times 3. Penis okay. TLB. Ampicillin. 
25 Q October 22, it says what? 
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•J You also indicate en your record there is 
frequent urination, aidn't you'.' 
A One time ne did, yes. 
Q You indicated that there were day ana night 
urination, didn't you? 
A No, sir, I didn't. 
0 Can you IOOK at that record on 10-81. rrou 
have that entry? 
A 10-81. there are two entries. 
Q 10-5-81. 
A There is nothing here about daytime wetting. 
Q What is? I see where it says something size. 
What is that? 
A That says size. That was to check his size, 
his growth. 
Q So, is it your testimony that Judi never told 
you that Perry had daytime incontinence? 
A No, she didn't. 
Q Can you remember what she told you? 
A She told me what I saw on the chart. 
Q So, everything she told you is reflected on 
your chart; is that your testimony? 
A Yes, sir. 
Q Now, you never observed Perry's stream, did 
you? 
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1 the course of your treatment — I draw your attention 
2 to this Exhibit No. 15-P. It accurately represents, 
3 does it not, a summary of the treatment that you 
4 testified to that you nad on this recora relating to 
5 colic, hard stomach, bronchitis, fevers. We did have 
6 changes there, but that is arthritis, you are telling 
7 me? 
8 A There are several mistakes on there, yes. 
9 Q On this page one? 
10 A Well, I thought you were referring to the 
11 whole chart. 
12 Q I am talking at page 1, the mistake is 
13 I "arches." You told us it was arches. You are telling 
14 us you couldn't read your writing and it was 
15 "arthritis." 
16 A I had abbreviated. Yes. 
17 Q You told us in your deposition he arched his 
18 back and he cried. That is what you told us in the 
19 deposition earlier. 
20 J A Well, in that I was unable to realize that 
21 I that was not a "c" that was a "t" . 
22 Q You couldn't read that writing? 
23 A Well, that is right. I misread that. 
24 I Q Your deposition of what it was or arches, and 
25 I your definition of arches, is when a little baby raise 
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U Continuing along, you r.ave miection, 
bronchitis, sore throat, and the growth we have growth 
diminishing and tnrougn all of that you diagncsea this 
young boy of having enuresis ana upper respiratory 
problems; is that a correct statement? 
A Yes, that is right. He had many frequent 
infections in the respiratory tract. 
Q It never entered your mind he haa a renal 
problem? 
A His only renal symptom, he was navmg 
enuresis. 
Q Never entered your mma he haa post urethral 
valve or something similar, did it? 
A I had no idea that — 1 did not thinK that he 
was having urinary problems. 
MR. ZOLL: No more questions. 
CROSS EXAMINATION 
BY MR. STOTT: 
Q Dr. Thomas, would you tell the jury, please, 
where you went to medical school? 
A I went to Northwestern Meaical School in 
Chicago. 
Q Where did you get your undergraduate 
training? 
A At the University of Utah. 
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A No, There was HOT. 
Q Was There any indication written in that: 
record wiTh regard TO day wetting? 
A No, no record of that. 
5 I Q No record. Is There a record on the other 
6 entry of October, '?1, of day wetting as reflected on 
7 Plaintiff's Exhibit 15? 
8 A No, There was no entry of day wetting at any 
9 t ime. 
10 Q If Those complaints haa oeen given TO you oy 
11 the mother, what would you have done? 
12 A Well, if I had a suspicion that this chili 
13 was wetting during the daytime, this child was 
14 incontinent, that means he was dribbling, I wouid have 
15 ordered a test and x-ray of his urinary tract. 
16 Q What is the IVP? 
17 A The IVP and the voiding cystogram. 
18 Q Now, doctor, was Perry ever in your office in 
19 August of 1982? 
20 A No, I didn't see Perry in August of '82. 
21 Q When was the last time you saw Perry? 
22 A I think the last visit was in April. 
23 I Q Of what year? 
24 J A His last visit was the 28th of April, 1982. 
25 I Q Okay now, the typed record which is reflected 
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MR. STOTT: That 12 all. 
THE COURT: Mr. ,1c 11. 
REDIRECT EXAMINATION 
BY MR. ZOLL: 
Q Dr. Thomas, you indicated if you haa known 
there was daytime incontinence, you would nave issued 
the IVP, is that what you said just a little bit ago? 
A Restate it again. 
Q If you would have Deen tola or if you knew 
there was daytime incontinence, daytime wetting, would 
you have ordered the IVP? 
A That is right. 
Q Let me draw your attention to your 
deposition. You got it there? You also said you 
didn't know there was any daytime wetting. 
A That is right. 
Q Turn to page 52, please, paragraph 16. 
A Line 18? 
Q Yes. "Did she tell you she, referring to 
Judi, did she tell you he was having it during the day, 
too? That he was unable to voluntarily control his 
voiding?" ANSWER: "I think she mentioned that he was 
wetting during the day." 
You remember that testimony? 
A I don't remember it, but I see that that is 
201 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
diaper 
Q 
A 
throat 
Left 
the 
eat 
Q 
A 
Q 
A 
TM 
Q 
area." 
Next entry. 
Next date is November 1st, 
culture. V-Cillin. 
And tell me about the PND. 
Postnasal drainage. 
And the next entry? 
Eighteenth of November: 
[ bilateral." 
That takes you to January 
next entry on the next page. 
A This is the December 11, 
' PND 
'Viral 
"78. 
'78: 
(needs bottle) cough same, unsteady, 
gamma globulin sufficient," 
Q Next entry. 
Nose and 
pneumonia. 
I can't read 
"Ornery, won't 
falls easy, 
A "Steady, toes in, back-fungus, eczema." 
Q The first word was "steady"? 
A "Steady." 
Q The next office visit. 
A "Fever 3 day, 103 degrees, chills, fever, 
pain with urination. BM okay, coughing, spleen down, 
1FB, liver down 1FB, x-ray, urine." 
Q And 4-10-79, that visit, what did it reflect? 
A "Runny nose, low grade fever, c/o throat 
pain, sibling with viral stomatitis, P.E. TM's clear, 
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VOLUME 4 
THE <.:rJRT 
MR. £TCTT: NO oejection. 
THE J^JURT: That morion is granted and ~ne 
Minute Entry should oe maae to the effect tnat ^ney 
r.ave now teen name a the guardian aa litem tarsuant to 
6 I law for this matter. 
7 I MR. ZOLL: ThanK you. Your Honor. 
3 J At 10:20 a.m., 3ourt recessea until 10:20 
9 a.m.) 
10 I THE ^QURT: Mr. Stott, you may call your 
11 I first witness. 
12 MR. 3T0TT: Thank you. Call Er. Jhild, 
13 please. 
14 DR. STANLEY ROBERT CHILD 
15 Called as a witness on behalf of the defenaant, after 
16 having been first duly sworn, was examined and 
17 testified as follows: 
18 DIRECT EXAMINATION 
19 BY MR. STOTT: 
20 Q Good morning, sir. 
21 A Good morning. 
22 Q Doctor, would you please tell the jury your 
23 name, where you live and your profession7 
24 A My name is Stanley Robert Chua. I live m 
25 Salt Lake City, Utah. I am a pediatrician. 
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Q And where do you practice, sir'? 
A I practice in Salt Lake City. 
0 How long have you been practicing pediatric 
medicine? 
A Thirty-eight years. 
Q Dr. Child, would you please give us some 
information with regard to your educational background, 
taking us through your undergraduate work through your 
medical school training. 
MR. ZOLL: Your Honor, if I might, we wouid 
be prepared to stipulate to the credentials, as well as 
qualifications of this pediatrician as an expert. It 
may save a little time. 
MR. STOTT: Thank you. I would like the 
opportunity to explain, if I can. 
THE COURT: You may proceed. They have a 
right to have this witness before the jury. You may 
proceed, Mr. Stott. 
THE WITNESS: Yes, I graduated from the 
University of Utah with my baccalaureate degree. I 
graduated from the University School of Medicine in 
1945 with a degree of doctor of medicine. 
Q Would you go ahead and tell us about 
training, please? 
A I had a rotating internship, Albany General 
1 Hospital, Albany, New York, which is connected with tne 
2 Albany Medical School. I then went to the military 
3 service for two years. I came back and had two years 
4 of pediatric residency training at the University of 
5 Minnesota Hospitals in Minneapolis, Minnesota. 
6 Q And after finishing your intern and residency 
7 programs, where did you go? 
8 A I came to Salt Lake City in 1950 and have 
9 been in private practice of medicine ever since. 
10 Q Are you associated with any clinic or group 
11 practice at all, doctor? 
12 A I am not. I am in solo practice at the 
13 moment. 
14 Q Are you acquainted with Dr. Thomas who has 
15 just testified? 
16 A Yes, I know Dr. Thomas. 
17 Q And what is the nature of that 
18 acquaintanceship? 
19 A It has been a professional relationship. I 
20 have known him as a fellow practitioner in the field of 
21 pediatrics in the hospitals which I serve. 
22 Q Doctor, are you certified in any area of 
23 practice? 
24 I A I am certified by the American Board of 
Pediatrics and have been so since 1952. 
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Q With that background, doctor, you were 
supplied medical records from the oalt Lake Clinic from 
my crfice representing tney were copies of the :rigmai 
records from the clinic marked Plaintiff's Exhibit 'J3: 
is that correct? 
A That is right. 
Q Doctor, from your review of those original 
records, were you able to form an opinion as tc wnether 
or notOr. Thomas in nis care and treatment of Perry 
Anton deviated or departed or violated the stanaara of 
care in failing to diagnose posterior urethral valve/ 
A Yes, I am able to form an opinion. 
Q What was that opinion? 
A My opinion was he did not deviate from the 
standard of care that was being given at that time. 
Q You saw from your review an analysis of those 
medical records from Salt Lake Clinic, the complaints 
and what was going on with that child from January, 
1977 through April of 1982, didn't you? 
A Yes. 
Q Can you tell the jury, please, whether or not 
there were sufficient indications in that medical 
record that would cause the certified — board 
certified pediatrician to order the necessary testing 
as you indicated, to determine whether or not the child 
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records of Salt Lake Clinic and Dr. Thomas ana yerry 
Anton, did you agree to participate as a witness." 
A 
Q 
Lake City 
community 
A 
Q 
Yes. 
Now, doctor, were you m practice in Salt 
and aware of the standard of care m mis 
in the '70's and '80's? 
Yes. 
Doctor, can you tell the jury whether or not 
you have an understanding about what is meant oy 
"posterior uretnrai vaives '? 
A Yes, I have an understanding. 
Q What is that, sir? 
A Posterior urethral valves is an inborn birth 
defect that exists prior to birth and it consists of 
some tissue called valves that obstruct the flow of the 
urine out through the urethra in the penis. They are 
located near the prostate area inside. 
Q Were you present when Dr. Lee testiflea a 
couple of days ago in this case? 
A No. 
Q I represent to you, sir, that He has 
indicated that this condition is an extremely rare 
condition. Can you tell the jury wnether or not you 
believe that to be the case? 
A Yes, I believe it is rare. I have oeen in 
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1 J practice now 38 years. Z have only ---
2 MR. ZOLL: Objection, Your Honor, it is not 
3 responsive. 
4 THE COURT: Overruled. You may answer. 
5 THE WITNESS: I have had only one case arise 
6 out of my own practice out of the many, many children I 
7 have seen over the years. The incidence of it is 
8 J questionable when you read the literature. I had 
9 occasion to cail the Department cf Medical ;"Jenetics two 
10 years ago when I was called to ao this ana find out how 
11 rare it is in Utah. The answer I was given by a person 
12 I don't know who, answered the question was 1 in 20,000 
13 J cases. 
14 MR. ZOLL: Objection is the testimony coming 
15 in is based on hearsay without foundation on someone he 
16 has talked to about statistics. 
17 THE COURT: I will sustain that. You can lay 
18 J a further foundation in that regardc It has probably 
19 gone beyond now the original question. 
20 MR. ST0TT: All right. 
21 Q (By Mr. Stott) You had an opportunity to 
22 determine in the State of Utah by way of medical 
23 J information the frequency of posterior urethral valves 
24 in children? 
25 I A Yes, it is infrequent. 
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Q Were there any of those symptoms that 
appeared from your review of those records from the 
3 I clinic, P-23, that would cause you to believe that this 
4 child had something other than the ordinary childhood 
5 problems and diseases? 
6 A No. 
7 Q Doctor, you know what a serum creatinine is, 
8 J do you not? 
A Yes. 
10 J Q You heard yesterday an explanation of drawing 
11 blood from the patient? 
12 A Yes. 
13 Q You know what an abdominal sonogram is? 
14 A Yes. 
15 Q You heard Dr. Thomas testify as to both of 
16 those? 
17 A Yes. 
18 Q Have you ever had kids come into your office 
19 during 38 years with the parents saying they have 
20 colic, that the kids have colic, not the parent. The 
21 kids have colic? 
22 MR. ZOLL: Objection, leading. 
23 THE COURT: Sustained. 
24 Q (By Mr. Stott) Can you tell us whether or not 
25 you have ever had parents bring in children with 
45 
1 Q And you were =Dle to determine the percent of 
2 that or the number iz that as it pertains to the 
3 population as you indicated? 
4 A I attempted to. The medical literature 
5 varies. It is really unknown accurately what the 
6 incidence is from the medical literature. 
7 Q Doctor, ether than the fact that it may be 
8 extremely rare or it is extremely rare, can you tell 
9 the jury whether or not it is a difficult condition, 
10 congenital condition to diagnose? 
11 MR. ZOLL: Objection, leading-
12 THE COURT: Overruled. 
13 Q (By Mr. Stott) Go ahead, sir. 
14 A The diagnosis is based upon the presenting 
15 symptoms that are given to a physician to lead him in 
16 to doing the studies to arrive at the diagnosis. So 
17 that if the patient does not have any physical evidence 
18 or symptoms for making you think to do the diagnostic 
19 studies, which is specifically a voiding cystogram or a 
20 cystoscopy, it would be difficult. Many of these cases 
21 are obvious. There are problems right from the time of 
22 birth. Others have cases that are mild or late 
23 manifestations. There is no evidence that would lead 
24 you to think that you should do studies to determine a 
25 I diagnosis in this case. 
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chart does not mean ne is fail 
declining off the 
A 
indicate 
Q 
That is 
that on 
Doctor, 
cnart? 
.ing off tne record or 
right. There is no evidence 
this record. 
you said a little earlier 
opinion hasn't changed since the deposition 
additional facts 
doctor's 
A 
Q 
records. 
That is 
that you may 
You recall 
right. 
You remember navmg 
to 
that T, 
as to 
rour 
any 
have discoverea from the 
saying that a 
me depose you 
while 
on or 
ago? 
aoout 
the 14th day, the 14th day of April, 1987 at your 
office? Do you recall that, sir? 
A Yes, I do. 
Q And in that — in my office you were sworn 
under oath and put under oath by the court reporter to 
then testify? 
A Yes. 
Q I would ask that the deposition of Dr. Child 
be published. 
THE COURT: So published. 
Q (By Mr. Zoll) Would you pick that up? That 
is next to you, doctor. Call your attention to page 
29, line 24. It is numbered down the left side. I 
will try to draw your attention to the question I 
asked, "Relating to the mother's complaint that there 
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is something more man enuresis, fevers of undetermined 
origin, pain while voiding, colic with those symptoms, 
now coupled together in any way tip you off, or coupled 
with falling off the growth cnart. Eariy slipping 
being in the small percent'/" Your answer at that time, 
was it not, sir, "Yes. Yes, they would maKe me wonder 
about a renal problem, providing the mother, you know, 
volunteered the information the child was having these 
symptoms and complaints. 
Then I went. That is correct. 
That was your answer? 
A Yes. 
Q And then I asked you the next question, "And 
if that tipped you off, what would you do? What wouid 
be your next step?" Your answer, was it not, "Weil, I 
would immediately start into a full medical work-up of 
what was wrong with this child, including wnat we have 
talked about. Take the time to do all of these 
studies." That was your answer, wasn't it? 
A Yes. 
Q Now, additionally, you indicated that for 
this type of work-up it would not bother you to ao an 
IVP or voiding cystogram, would it? 
A No. 
Q An IVP is a common method that you wouid use 
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as a pediatrician to detect any kind of blocKing or 
post urethral valve problem, wouldn't it? 
A It was then and it is now. 
Q That is what you use today, isn't it? 
A Yes. 
Q Not withstanding ail of the modern things you 
have told us about? 
A We do other things first. We do ultra-study 
sounds first nowadays. 
Q You Knew that Dr. Lee, his first discovery, 
did you not, was by IVP, wasn't it? 
A Yes. 
Q You consider Dr. Lee a good physician, I take 
it? 
A Yes. 
Q Draw your attention to a couple of entries on 
the chart. If I can hand you this copy as entered into 
evidence as 2S-D(a). You may note in Lnere that is 
Dr. Thomas's records as he has handwritten "Hem and 
there is a typed record that makes it a little easier 
to read. 
A All right. 
Q I have got a couple of questions to ask you, 
okay, about that. Let me draw your attention to 8-l-79 
entry on page 15. Now, that entry says "'cries with 
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penis. Are you with me, sir? 
A Yes, I am with you. 
Q "Cries with penis, left knee bent.' 
A Yes. 
Q Can you tell me if you can, without 
remembering, without maybe — Let me back up. Jid 
Dr. Thomas tell you wnat that meant? 
A I have heard his testimony. 
Q Absent his testimony, let's look at that page 
and see tnat "cries with penis, left knee bent, ' what 
would that mean to you? 
A Means he would be having some kind of pain 
with his penis and his left knee was bent. 
Q Now, pain with penis can come from — pain 
comes from an infection, doesn't it? 
A Yes. 
0 In the urinary tract there can be pain 
coupled with that; is tnat true'? 
A Frequently. 
Q Is there anything else that you can tell me 
that would mean other than what you have just told me? 
A I don't know. I wasn't there with the child. 
That is all the information I had. 
Q As a matter of fact on this record, all you 
have is what you have written here? 
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Q There is net one simple definition of colic 
that ail pediatricians know, is tnere? 
A We recognize that as just a complaint. It is 
not a diagnosis. 
Q But wnat I am really asking you about, it can 
have different physical characteristics in each child 
as it is presented or told to you by a mother, can't 
it? 
A Yes. 
Q You would agree with Dr. Snow, who testified 
in his deposition, that the records of Dr. Thomas were 
unfortunately brief, wouldn't you? 
A Yes, but pertinent. 
Q You know who Meredith Campbell is? 
A I know there is a Dr. Campbell. I believe he 
is the urologist, famous urologist. 
Q Hasn't he written a note called "Pediatric 
Urology" and authored a book called "Ciinicai Pediatric 
Urology'? 
A I believe so. 
Q Is that considered among pediatricians the, I 
guess, the source of or the bible relating to? 
A I have not talked to fellow pediatricians 
which of the many urologic books is considered the 
bible. 
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maintain the nignest regard ana duty for trying to 
uncover whatever they can that may oe physically wrong 
with cur children? 
A Oh, yes. 
Q And also you are a very busy peaiatrician 
yourself, aren't you? 
A Yes. 
Q Even though you know you get busy, it is 
still on the back of your mind, isn't it. to give 
independent difference to each of these children that 
are presented to you? 
A That is my intention. 
Q You ever feel in the standard of care in Utan 
that sometimes because of the business and the number 
of patients that are seen, that sometimes a patient can 
be treated and things can be overlooked because of the 
continual rat race of running a peaiatrician practice? 
A I don't think that is true. 
Q You understand, don't you, that delayed 
diagnosis of post urethral valves creates greater 
problems than non-diagnosis, doesn't it? 
A Yes. 
Q I guess the importance is the earlier 
detection there is, the quicker it abates the reflux so 
that it will help reduce chances of hydronephrosis? 
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Would you agree with tnat, wouldn't you/ 
o 
3 Q Ana you were aware that Dr. lee aid a 
4 oilaterai — an operation he called 'bilateral taping 
5 on Perry, aren't you? 
6 A Yes. 
7 Q And in that operation he went m surgically 
8 and cut down the ureter. He called it surgically 
9 reduced ureter. Ana the bladder, you reviewed m e 
10 recora cr you know aoout it? 
11 A I know about it, yes. 
12 Q It is true, isn't it, that a post urethral 
13 valve generally can be removed or resected by 
14 cystoscopy? 
15 A I am not a urologist. I don't know that. I 
16 can't give you an answer to that. 
17 Q Now, it would be your testimony, wouldn't it, 
18 that if there were enough symptoms presented that a 
19 pediatrician in this valley were to be given, that at 
20 I that point there came some point in time a diagnosis 
21 should be rendered. If there was not such a diagnosis, 
22 it would violate the standard of care, wouldn't it? 
23 MR. STOTT: Object to the form of the 
24 question as being vague and ambiguous. 
25 I THE COURT: Let's have you restate the 
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1 THE COURT: You may caii your next witness. 
2 MR. STOTT: Jr. Snow, will you step forward 
3 please ana raise your right nana ana be sworn. 
4 PR, '5RANT WALTER sNQM 
5 Called as a witness en behalf of the defendant, after 
6 having been first duly sworn, was examined ana 
7 testified as follows: 
8 DIRECT EXAMINATION 
9 BY MR. STOTT: 
10 Q Dr. onow, would you tell the ;ury, piease, 
11 your name, your residence and your profession. 
12 A Grant Walter Snow, S-n-o-w. My profession is 
13 a pediatric urologist and my residence is at 2628 Espin 
14 Circle here in Salt Lake City. 
15 J Q How old are you, sir? 
16 A Thirty-six. 
17 I Q Would you tell us, give us some background 
18 information on you with regard to your undergraduate 
19 training and let's take it from that point and just 
20 take us on through your undergraduate study, medical 
21 school, intern, residency, bringing us to the present 
22 time, would you? 
23 A Certainly. I did two years of undergraduate 
24 work at Dixie Junior College. I then spent eight weeks 
25 I in the summer session at Southern Utah State College, 
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followed by eight months at Erigham Young University 
where I graduated with a cachelor of science degree in 
3 J microbiology. I went to the University of Utah Medical 
4 School for four years, and that was until 1978. I then 
5 was accepted for an internship and residency at Indiana 
6 University, Indianapolis. One year of general surgery 
7 training there, four years of general urology training. 
8 And in 1983 I moved from Indiana University to the 
9 University of Pennsylvania to the Children's Hospital 
10 of Philadelphia. I did a year of pediatric urology 
11 fellowship. 
12 Q After that fellowship, what did you do? 
13 A After that fellowship I took a position at 
14 the University of Utah on the faculty in the Department 
15 of Urology and Pediatrics. 
16 Q Doctor, as you leave medical school — Let me 
17 back up. What is the general routine procedure of that 
18 last year of medical school? What do you do? 
19 A The last year of medical school at the 
20 University of Utah is completely elective. So, you 
21 have your choices as to which elective you choose and 
22 that would mean, for instance, a medical student could 
23 take a month of cardiology, a month of intensive care, 
24 a month of surgery or any of the specialties of surgery 
25 medicine of pediatrics. 
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medicine? 
A Yes. 
Q What is that 7 
A Uroiogy. 
Q Ana is that with a general urologic treatment 
of the whole population, or is there some particular 
age? 
A No, it is confined to the cniidren's 
diseases. 
Q Doctor, are ycu board certinea m any area 
of specialty? 
A I am board certified in urology. 
Q And with that board certification, how do you 
arrive at being board certified? 
A Board certification requires many things. It 
requires graduation from an approved medical school. 
It then requires a pencd of time as a general surgery 
resident interning. It requires a minimum of three 
years of general uroicgy training. After that three-
year time, you then taKe written exam. You need to 
pass that exam. You m e n wait approximately 18 months 
and take an oral examination. Also an examination on 
radiology and pathology problems as they relate to the 
urinary tract. 
Q Doctor, what do you do to remain current with 
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1 A The penis and the prostate part. 
2 Q Doctor, wny don't you have a seat. 'Pause) 
3 Doctor, now does tne findings of posterior ureteral 
4 valve affect the symptoms? 
5 A I am confused with the question. 
6 Q What symptoms would a c m Id have that may 
7 have posterior urethral valves? 
8 A Symptoms again depend upon the age, out often 
9 there will be palpaoie abdominal masses. Masses that 
10 Dne can feel. They would be complaints with the 
11 J strength of the urinary stream. There can be 
12 complaints in the severe cases with kidney damage, 
13 wnere the child is failing to grow or having proolems 
14 in that regard. 
15 Q Are you acquainted with the text Nelson and 
16 Pediatrics? 
17 A Yes, I am. 
18 J Q Can you tell us whether or not it is an 
19 J authoritative text? 
20 A It is my understanding that it is. 
21 Q You are aware that it has a chapter with 
22 regard to failure to thrive? 
23 A Yes. 
24 Q If a child is noted to have some question 
25 J with regard to ability to grow or failure to thrive, do 
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you have an opinion, based upon your knowledge, your 
understanding and reading of the literature, as to wnat 
zne appropriate test may be for failure to Thrive? 
A In regards zo zhe urinary tract? 
Q Yes, sir. 
A In regard to the urinary tract, the 
appropriate test is to screen the urine with a 
urinalysis. And if that indicates anything positive, 
then to follow that up with appropriate ether specifi? 
tests. 
Q Okay. 
MR. STOTT: That is ail I have of this 
witness, Your Honor. 
THE COURT: Mr. Zoll. 
CROSS EXAMINATION 
BY MR. ZOLL: 
Q Good afternoon, doctor. You never examined 
Perry Anton yourself, have you? 
A Mo, sir. 
Q Had any discussion with Dr. Thomas? 
A No, I have not. 
Q You haven't discussed the matter with 
Dr. Leone? 
A No, I have not. 
Q Dr. Deitzman? 
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A No. 
Q Nor Dr. Lee? 
A Nor Dr. Lee. 
Q Let me back up here for just a moment. What 
medicai records did you review of Perry Anton? 
MR. STOTT: Your Honor, I am going to object, 
beyond the scope of cross. We didn't go into medicai 
records and evaluations of records. 
THE COURT: Sustained. 
Q (By Mr. Zoll i All right, I would iii-ie to ask 
you about these charts for just a moment. You said you 
examined these, prepared as exact copies'? 
A I did. 
Q And you took them off the x-rays yourself? 
A I did. They will obviously be a little 
different size for the audience involved. 
Q Little larger? 
A That is right. 
Q At least it is your representation this is an 
accurate reflection of Perry's posterior urethral 
valves after the cystoscopy and the resection of 
Dr. Lee, but before the tapering? 
A That is correct. 
Q Now, it doesn't have any relationship, does 
it, that the kidney may be bigger or smaller in size as 
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1 to get through this. 
2 THE COURT: Turn it off and sit it :n the 
3 floor. 
4 Q ('By Mr. Zoll ) Let me just go right tc y:ur 
5 reference, if I might, right to your writing, at least. 
6 It is called "Disorders of the Urethra and Penis, is 
7 it not° 
8 A Yes, sir. 
9 Q I brougnt a copy. I hand that to you f^r a 
10 moment. Could you teii me when it was written. 
11 A The article took place in 1983 ana '84. 
12 Q And what I would like to do is just draw your 
13 attention to a couple of sections of the article. How, 
14 at page, I can't find it here. At page 2001 it says, 
15 "Congenital valve of the posterior urethral," are you 
16 J with me on that? 
17 A Yes. 
18 Q It says there that posterior urethral valve 
19 represents the most common cause of bladder outlet 
20 obstruction in children, doesn't it? 
21 A Yes. 
22 I Q And it says in many patients these valves are 
23 J diagnosed in the newborn period because of the abnormal 
24 masses, infection or voiding difficulties. Voiding 
25 I difficulties, you are talking about there means 
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in the text. 
MR. IOLL: I will zo that. 
0 [3y Mr. loll; You correct me, Dr. Snow, if I 
don't do that. I am not a very gooct reader. 
"Naturally, valves should be suspected in a sici-iiy boy wi 
sepsis and /or urinary tract infection. ' That is 
correct? 
A That is correct. 
Q Now, let me ask you, sepsis" tell me what 
sepsis is. 
A "Sepsis" is a generalized infection ot the cody 
where the blood stream is found to be positive with 
bacteria. 
Q And so, at ieast two of the factors you look 
for are posterior urethral valve or sepsis and a sickly 
boy? 
A No. Sickly boy there, you notice, is with 
sepsis. These patients are seriously ill, life 
threateningly ill. These are the ones that actually 
come to the emergency room most often near death. So 
we are not talking about one that simply doesn't run 
and jump around the house as sickly, if that is what 
your understanding is. 
Q I am just reading. It says "sickly boy." 
You say sickly boy is very sick? 
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y You taik aDout posterior urethra- vaive. 
A Again, a wide variation. In a tr.ird or more 
?f the patients with reflux, the hydronephrosis ana tne 
reflux improved. 
Q Now, I draw your attention to page 200S. 
That talked about management in older children, doesn't 
it? 
A Yes. 
Q Now, in that one, in that article in that 
paragraph, it says 'The latter clinical signs. i 
guess that is clinical signs, the things you LOOK tor 
when you are trying to discover urethral ccstructionY 
A Just for medical terminology, we use signs as 
the things the doctor notices and symptoms is the 
things the patient notices, to keep it simple. 
Q To us it is a symptom, to you a sign? 
A Exactly. 
Q To me it is a symptom. It says. Include 
urinary infections, failure to thrive, day-time 
wetting, straining, a weak voiding stream, signs of 
renal failure or flank mass detected on physical exam." 
That is what it says? 
A Yes. 
Q You still agree with that, don't you'? 
A I do. 
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oe trie traoecu^aticn cr at least there «s seme 
reascnaois oeiiet ^hat you wouia n°t have that. If you 
traoecuiation may require tapering .ater; is ~hat -
fair statement0 
A In certain nrcumstances, yes. 
^ What do you oelieve? What is the purpose rf 
•^he tapering operation' 
A The tapering operation, the tapering :t tne 
ureter as it goes into the bladder 12 simply for ^ he 
ease ^f putting the -reter into tne >:^auaer -t ~ne - ime 
of surgery to prevent the reflux, proDaoiv heips m the 
draining of tnat portion of the ureter into tne 
bladder. 
0 Urinalysis does not, absent an infection, 
uncover those urethral valves, does it9 
A No. 
0 You were aware, were you not, that after the 
record of Dr. Thomas presenting with pain with penis, 
he did not run a urinalysis. 
MR. STOTT: I would request an opportunity to 
have the question read back. 
(Reporter read the last question back.) 
MR. STOTT: Couple of objections to that. 
First of all, we are talking about records again. I 
didn't go into that. Second of all, there wasn't any 
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